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The Authors 


PREFACE 


Here is a general Belief, that 
the Parliament of England 
, was at firſt an Imitation of the 
| Afembly of the Three Eſtates in France : 
| therefore in order to prepare the Under- 
| ſtanding in the Recerche we have in 
hand, it is proper to give a brief Accompt 
of the mode of France in thoſe Aſſemblies: 
Scotland and Ireland being a!ſo under 
the Dominion of the King of England ; 
a touch of the manner of their Parlia- 
ments ſhall be by way of Preface. Y 
1. [1n France, the Kings Writ goeth 
to the Bailiffs, Seneſchals, or Stewards of 
{ - Liberties, who iſſue out Warrants to all 
Y-. &'3 ſuch 
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The. Author's Preface. 
ſuch as have Fees and Lands within 
their Liberties, and to all Towns, requi- 
ring all ſuch as have anyComplaints, 
to meet in the Proncipal City, there to 
chooſe two or three Delegates, in the name 
of that Province, to be preſent at the 
General Aſjembly, 

At the day appointed, they meet at 
the Principal City of the Bailiwick. 
The Fing's Writ is read, and every man 
called by name, and ſworn to chooſe ho- 
neſt men, for the Good of the King and 
Commonwealth, to be preſent at the Ge- 
neral Aſſembly 2s Delegates, faithfully to 


deliver their Grievances, and Demands * 


of the Province, Then they chocſe their © 
Delegates, an1 ſwear them, Next, they | 


conſult what is neceſſary to be comp!ained 
cf, or what 15 to be fired of the King : 
and of theſe things they make a Catalogue 
or Index. And becauſe every man ſhould 
freely propound bis Complaint or De- 


mands, there is a Cheſt placed in the | 
© 1, nd BF ht Town- 
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The Author's Preface. 


Town-Hall, into which every man may 
caft bis Writing. After the Catalogue is 
made and Signed, it is delivered to the 
Delegates to carry to the General Aſ- 


ſembly. 


All the Bailiwicks are divided into 
twelve Claſſes. To awoid confuſion, and 
to the end there may not be too great Dec 
lay in the Aſſembly, by the Gathering 
of all the Votes, every Claſſis compiles 4 
Catalogue or Book. of the Grievances 
and Demands of all the Bailiwicks 
within that Claſſis, then theſe Claſſes 
at the Aflembly compoſe one Book of 
the Grievances and Demands of the 
whole Kingdom. This being the order of 


| the Proceedings of the third Eflate ; the 


like order is obſerved by the Clergy and 
Nobility. When the three Books for the 
three Eſtates are perfetied, then they pre- 


| ſent them to the ling by their Preſidents. 
. | Firſt, the Preſident for the Clergy begins 
, 8 is Oration gn his knees, and the Hing 
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The Author's Preface; 
commanding, he flands up bare-headed, 
and proceeds. And fo the next Preſident 
for the Nobility doth the like. But the 
Preſident f.r the Commons begins and 


ends his Oration on his knees, Whilſt the 


Preſident for the Clergy ſpeaks, the reſt 
of that Order riſe up, and ſtand bare, till 
they are bid by the King to fit down, an4 
be covered, and ſo the like for the Nobi- 
lity. But whilſt the Preſident of the Com- 
mons ſpeaks, the reſt are neitker biden to 
fit, or be covered, Thus the Grievances 
and 1)emands being delivered, and left 
to the King and His Counſel, the Gene- 
ral Aſſembly of the three Eſtates eneth, 
Atque ita totus aCtus concluditur. 
Thusit avpears, the General Aſſembly 
was but an orderly way of preſenting the 
Publick Grievances and Dcmands of the 
whole Kingdom, to the conſideration of the 
ing « Not much unlike the antient 
Uſage of this Kingdom for a long time, 
when all Laws were nothing elſe but the 
wry. >: /\ [ſing s 
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| the King diſlikes, they raze it out befcre. 
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King's Anſwers to the Petitions preſented 
to Him in Parliament, as is apparent by 
very many Statutes, Parliament-Rotls, 
and the Confeſſion of Sir Edw. Coke. 

2: In Scotland, about twenty dayes be- 
fore the Parliament begins, Proclamati- 
on is made throughout the Kingdom,to de- 
liver in to the King's Clerk, or Maſter of 
the Rolls, all Bills to be exhibited that 
Seſſrons, before a certain day : then are 
they brought to the King, and peruſed by 
Fiim : and onely ſuch as he allows are put 
into the Chancellour's hand, to be pro- 
pounded in Parliament, and none others : 
And if any man in Parliament ſpeak. cf 
another matter, than is allowe1 by the 
King, the Chancellour tells him, there 1s 
no ſuch Bill allowe1 by the ing. When 
they have paſed them for Laws, they are 
preſented to the King, who, with his Sce- 
þter put into His hand by the Chancellor, 
ratifies them, and if there be any thing 
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3- in Ireland, the Parliament, as ap- 
pears by a Statute made in the Tenth 
year of Hen, 7. c. 4. is to be after this 
manner : No Parliament is to be holden 
but at ſuch Seaſon as the Fing's Lieutes 
nant and Councel there, do firſt certifie 
the ling, under the Great Seal of that 


Land, the Cauſes and Conſiderations,and * 


all ſuch A8ts as they think fit ſhould paſs 
in _—_ Parliament. And ſuch Cau- 
ſes and Conſiderations, and Afs affirmed 
by the King and his Councel to be good 
and expedient for that Land : And His 
Licence thereupon as well in affirmation 
ofthe ſaid Cauſes and Atts, as to ſummon 


the Parliament under His Great Seal of © 
England had and obtained. That done, | 
a Parliament to be had and holden after 


the Form and Effef afore _ ; and 
if any Parliament be holden in that Land 
contrary tothe Form and Proviſion afore- 
fail, it is deemed woid, and of none Ef- 
feti in Law. It is provided, that all mb 
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The Author's Preface. 


| Bills as fhall be offered to the Parliament 
1 there ; ſhall firſt be tranſmitted hither 
| under the Great Seal of that Kingdom, 
! and having received Allowane and Ap- 
p probation "y ſhall be = under the 
7 Great Seal of this Kingdom, and ſo re- 
* turned thither to be preferred to the Par- 
| : liament. By a Statute of 3 and 4 of 
* Philip and Mary, for the expounding of 
* Poynings AA, it 35 ordered, for the 
= Hing's Paſing of the ſaid Afts in ſuch 
: Form and Tenor as they ſhould be ſent 
: into England, or elſe for the Change of 
! them,or any part of them. 

\* Aﬀfeer this ſhorter Narrative of the U- 
' ſage of Parliaments in our Neighbour 
and Fellow Kingdoms, it is time the \n- 

quiſitio magna of our own be offered to 

the Verdi or Judgment of a moderate 
and intelligent Reader. 
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A Succin& Examination of the Fundamen- 

"tals of Mozarchy, both in this and other 
Kingdoms, as well about the Right of Power 
in Kings, as of the Original or Natuzal Libesty 
of the People, 


"A Queſtion never et Diſputed, though ad 


meceſſ. ary in theſe ; Times. 
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Preſentment of divers Statutes, Records, and 
other Precedents, explaining the Writs of $ um- 
mons to Parliament : ſhewing, 


F. That the Commons by their Writ are onely to 
Perform and Conſett to the Ordinances jof PaxJiamentg \, 

I. That the Lords or Common Councel by their 
IWrit are only to Treat, and give Counſel in Parlia- 
ment, - ; & | 3 


7 


III That the King Himſelf only Ordains and makes 
Laws, and is Supreme Gull in Padiamen to 


"With the Suffrages of 
Heri. de Bracton. (Heh.Spelman. 


Fo. Britton. Jo. Glanvil. 

Tho. Egerton. Wilt.Lambard. 

Edw. Coke. Rich. Crompton _ 
Walter Raleigh -. Wil. Cambden, and 


Rob. Cotton. 5 Jo. Selden. 
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Free-holders 


GRAND-INQUEST 


P Touching 
: Our Sovereign Lord the King, 


and His Parliament. 


j Very Free-hclder that hath a Voice in the 
; EleQtion of Knights, Citizens or Bur- 
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gefſes for the Parliament, ought to know 
| with what Power he truſts thoſe whom 
= the chooſeth, becauſe ſach Truſt is the Foundation of 
» the Power of the Houſe of Commons. 
> A Writ fromthe King to the Sheriff of the Coun- 
ty, is that which gives Authority and Commiſſion 

for the Free-holders to make their Ele&ion at the 

next County-Court-day after the Receipt of the 
Writ; and in the Writ there is alſo expreſſed the 
Duty and Power of the Knights, Citizens and Bur- 

geſſes that are there elected, 
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2 The Free-holders Grand Inqueſt. 


The means to know what Truſt, or Authority 
the Country or Free-holders confer, or beſtow by 
their Election, is in this, as in other like Caſes, to 
have an+ &ye-to the words of the Commiſſion, or 
Writ it {elf: thereby it may be ſeen whether that 
which the Houſe of Commons doth' act be within 
the Limit of their Commiſſion : greater or other 
Truſt than is;compriſcd in the Body of the Writ, the 
Free-holders do not, or cainot give if they obey 
the Writ: the Writ being Latine, and,not extant 
in Engliſh, few Free-holders underſtand it, and 
fewer, obſerve it; I have rendred it in Latine and 
Engliſh © 


Rex Vicecomiti f(alut*. &c. 


Via de Adviſamento & Aſenſu Concilii noſtvi pro 
quibuſdam arduis & urgentibus Negotiis, Nos, (ta- 

tum, &- defenfionem regni noſtri Anglie, & FEccleſie 
Anglicane concernen”, quoddam Parliamentum noſtrum 
apud Civitatem noſtram Weſt. duodecimo die Novembris 
_ fattur” teneri ordinavimus, & ibid. cum Prelatis 
agnatibus & Proceribus didti regni noſtri colloquium 
babere & tra# : Tibi precipimus firmiter injungentes 
nuod fata proclam. in prox. comitat” tuo poſt receptionem 
wjus brevis noſtri tenend* die & loco predift. duos milit* 
gladiis cini” magis idoneos & diſcretos comit' predidi, 
& de qualib. civitate cor illius duos Cives, & de quo- 
libet Burgo duos Burgenſes de diſcretior & magis ſuffi- 


cientibus libere &- indifferenter per illos qui proclam” bu- 


juſmodi interfuerint juxta formam ſtatutorum inde edit” | 


&- provis eligi, & nomina corundum milit', civinm O& 


Burgenſium, ſic electorum in quibuſdam indentur” inter 


ze & illos qiti hujuſmodi election” interfuerint jnde confici- 


The Freeholders Grand Inqueſt. q- 


end five hujuſmodi elefi preſentes fuerint vel abſenter, 
inſeri : edſque ad diff diem & locum venire fac. Ita 
quod iidem milites plenam &- ſufficientem poteftatem pro 
ſe & communitate comit” predifti, ac dic Cives & Buy- 
genſes pro ſe & communitat” Civitatum & Burgorum pre* 
difiorum diviſim ab ipfis habeant,ad faciendum & conſen« 
tiendum his que tunc ibid” de communi Confilio difti reg. 
noſtri ( favente Deo ) contigerint ordinari ſuper negottis 
ante difiis: Tta quod pro defefin poteftatis bujuſmodi, 
ſeu proptcr improvidam eleftionem milit” civinm aut Brr- 
genſium predictorum, difta negotia infeta non remaneant 
quoviſmodo. Nolumus autem quod tu nec aliquis alius 
vic* difti reg. noftri aliqualiter fit elecius. Et eleftionem 
illam in pleno comitatu fatam, diſtincte & aperte ſub 
frgillo two & ſigillis eorum qui elettiont 111i interfuerint, 
nobis in cancellar” noſtram ad dif diem & locum certi« 
fices indilate, remittens nobis alteram partem indentu- 
rarum prediciarum preſentibus conſut” una cum hoc bre- 
ve, Teltc meiplo apud Weſtmon, 


The King to the Sheriff of Greeting, 
Wc: by the Advice and Conſent of our 


* Councel, for certain difticult and urgent 

* Buſineſſes concerning Us, the State and Defence of 
* our Kingdom of England, and the Engliſh Church : 
© We have ordained a certain Parliament of ours, to 

* be held at Our City of the day 

© of next enſuing, and there to have 
© Conference, and to treat with the Prelates, Great 
* men and Peers of our faid Kingdom. We com- 
* mand and firaitly enjoyn you, that making Procla- 
* mation at the next County-Court after the Re- 
* ceipt of this our Writ, to be holden the day, and 
. B 2 placs 
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« place aforeſaid : You cauſe two Knights, girt with 
« Swords, the moſt fit, and diſcreet of the County 
© aforeſaid : and of every City of that County two 
* Citizens 3 of every Borough, two Burgeſles of the 
© diſcreeter and moſt ſufficient z to be freely, and in- 
© differently choſen by them who (hall be preſent at 
© ſuch Proclamation, according to the Tenor of the 
© Statutes in that caſe made and provided: and the 
© Names of the ſaid Knights, Citizens and Burgeſſes 
© ſo choſen, to be inſerted in certain Indentures to be 
© then made between you.and thoſe that ſhall be pre- 
© ſent at ſuch Ele&ion, whether the Parties (o elected 
© bepreſent,or abſent : and ſhall make them to come 
© at the ſaid day, and Place: ſo that the ſaid Knights 
© for themſelves, and for the County aforeſaid, and 
© the ſaid Citizens, and Burgeſſes for them(clves,and 
© the Commonalty of the aforeſaid Cities, and Bo« 
© ronghs, may have fſeverally from them, full and 
© ſufhcient Power to Perform, and to Conſent to 
* thoſe things which then by the Favour of God 
© ſhall there happen to be ordained by the Conmon- 
© Councel of our ſaid Kingdom, concerning the Bult- 
© neſſes aforeſaid : So that the Bulineſs may not by 
© any means remain undone for want of {uch Power, 
© or by reaſon of the improvident Ele&tion of the 
© aforeſaid Knights, Citizens, and Burgeſſes. But 
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©We will not in any caſe you or any other Sheriff 


© of Our ſaid Kingdom ſhall be cle&ed; And at 
© the Day and Place aforcſaid, the ſaid Eleftion 
© made in the full County-Court, you ſhall certife 
- © without Delay to Us in our Chancery under your 
* Seal, and the Seals of them which ſhall be preſent 
© at that EleSion, ſending back unto Us the other 
* part of the Indenture aforeſaid afhiled to theſe Pre- 


© ſents, ® 
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The Free-holders Grand Inqueſl, ©» 


* ſents, togetheg with this Writ. Witneſs Our Self 
at Weſtminſter. ; 

By this Writ we do not find that the Commons 
are called to be any part of the Common Councel of 
the Kingdom, or of the Supream Court of Judicature, 
or to have any part of the Legiſlative Power, or to 
Conſult de arduys regni negotiis, of the difficult Buli- 
neſſes of the Kingdom. The Writ only ſayes, the 
King would have Conference, and Treat with the Pre- 
lates, Great men, and Peers: but not a word of 
Treating or Conference with the Commons; The 
Houſe of Commons which doth not miniſter an 
Oath, nor fine, nor impriſon any, but their own 
Members (and that but of late in ſome Caſes) can- 
not properly be {aid to be a Court at all ; much leſs 
to be a part of the Supream Court, or higheſt Judi- 
cature of the Kingdom : The conſtant Cuftom, even 
to this day, for the Members of the Houſe of Com- 
mons to ſtand bare, with their Hats in their Hands 
in the Preſence of the Lords, while the Lords fic 
covered at all Conferences, is a viſible argument, 
that the Lords and Commons are not fellow Come 
miſſioners, or fellow Counſcllors of the Kingdom. 

The Duty of Knights, Citizens, and Burgeſſes, 
mentioned in the Writ, is only ad Faciendum, & 
Conſentiendum, to Perform and to Conſent to ſuch 
things as ſhould be ordained by the Common Councet 
of the Kingdom ; there is not ſo much mentioned 
in the Writ as a Power in the Commons to diſſent, 
When a man is bound to appear in a Court of Juſtice, 
the words are, ad Faciendum &- recipiendum quod ei 
per curiam injungetur:; which ſhews, that this word 
Faciendum 1s uſcd as a Term in Law to fignifie to 
grve Obedience: For this, we meet with a Precedent 
| B 3 even 
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even as ancient as the Parliament-Writ it ſelf, and 
it is concerning Proceedings in Parliafnent. 33. Ed.1. 
Dominus Rex mandavit vicecom” quod &c. ſummon* Ni- 
colaum de Segrave, & ex parte Domini regis firmitey 
et injuengeret, quod efſet coram Domino Rege in proximo 
Parl, &c. ad audiendum voluntatem ipfins Domini Re- 
gi Ofc. Et ad Faciendum & recipiendum ulterius quod 
exria Domini Regjs confideraret in Premiſſis: Our Lord 
* the King commands the Sheriff to funimon Nicho- 
* Ias Segrave to appear before the Lord our King, in the 
* next Parliament to hear the Will of the Lord our 
* King himſelf,and to Perform and receive what the 
* Kings Court ſhall further conſider of the Premules. 

Sir Ed. Coke to prove the Clergy hath no Voicc 
Parliament; faith, that by the Words of their 
Writ their Conſent was only to ſuch things as were or- 
damned by the Common Councel of the Realm, If this 
argument of his he good, it will deny alſo Voices 
to the Commons in Parliament. for in their Writ are 
the ſcli-ſame words,vizto conſent to ſuch things as were 
ordained by the Common Councel of the Kingdom. Sir 
Edw. Coke concludes, that the Procuratores Clert, 
bave many times appeared in Parliament, as Spiritual 
Aſfiſtants, to Cornfider, Conſult, and to Conſent , but 
never had voice there; how they could conſult, and 
Conſcnt without Voices he doth not thew : Though 
the Clergy (as he faith) oft appeared in Parliament, 
yet was it only ad conſentiendum, as I take it, and 
not ad faciendum, tor the Word Faciendum js omit- 
ted in their Writ; the cauſe, as I conceive 1s, the 
Clergy, though they were to aſſent, yet by reaſon 
of Clerical Exemptions, they were not required to Per- 
Form all the Ordinances or Acts of Parliament. 

But ſome may think, though the Writ doth not 
expreſs, a Calling of the Knights, Citizens, and 
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| Burgeſſes to be part of the Common Corncel of the 


Kingdom ; yet it ſuppoſeth it a thing granted, and 
not to be queſtioned, but that they are a part of the 
Common Conuncel. en 

Indeed if their Writ had not mentioned the Call- 
ing of Prelates, Great men, and Peers to Councel, 
there might have been a little better colour for ſuch 
a Suppolition : but the Truth is, ſuch a Suppoſition 
doth make the Writ it felt vain and idle'; for it is 
a ſenſclc(s thing to bid men affent to that which 
they have already ordained: fince ordaining is an 
Aﬀenting, and more than an Aſſenting. 

For clearing the meaning and ſenſe of the Writ,and 
Satisfaction of ſuch as think it impoſſible but that 
the Commons of England have alwayes been a part 
of the Common Councel of the Kingdom, 1 (hall infiſt 
upon theſe Points. 1. That anciently the Barons of Eng» 
land were the Common Councel of the Kingdom.2, That 
until the time of Hen. 1. the Commons were not 
called to Parliament, 3. Though the Commons were 
called by Hen. 1. yet they were not conſtaritly called, 
nor yet regularly elefed by Writ until Hen.3. time. 

For the firſt point M. Cambden in his Britanza, 
doth teach us, that in the time of the Engliſh Saxons, 
and in the enſuing Age.a Parliament was called,Communs 
concilium, which was (faith he) Preſentia Regis, Pre» 
latorum, Procerumque colleforum, the Preſence of the 
King, Prelates and Peers afſembled; No mention of 
the Commons: the Prelates and Pcers were all Barons. 

The Author of the Chronicle of the 
Church of Lichfield, cited by M. Selden, 
faith, Poſtquam Rex Edvardus, &c. Concilin Bar- 
num Anglie, &c. After King Edward was King 
by the Councel of the Barons of England he revived a 
| | B 4 Law 


Apug Seldin. 
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Law which had layen aſleep threeſcore and ſeven years: and 
this Law was called the Law of St. Edward the King. Þ 

In the ſame Chronicle it is ſaid, that Y5ll. the -# 
Conquerour anyo regni ſui quarto apud Londin', had* Þ 
Concilinm Baronum Suorum, a Councel of his Barons, | 
And of this Parliament it is,that his Son Hen.1.ſpeaks, F 
ſaying, I reftore you the Laws of King Edward the Con- 's 
feſſor,with thoſe amendments wherewith my Father a- | 
mended them by the Councel of his Barong, . 4 

In the fifth year, as M. Selden thinks, of the Con- | 

erour, was a Parliament or Principem conventus, an | 
Aſſembly of Earls and Barons at Pinenden Heath in 
Kent, in the Cauſe between Lanfranke the Arch-biſhop 
of Canterbury, and Odo Earl of Kent. The King 

ve Commiſſion to Godfrid,then Biſhop of Conſtance * 
in Normandy, to repreſent His own Perſon for Hear- | 

the Controverlie (as ſaith M. Lambard;) and | 

cauſed Egelrick, the Bilhop of Chicheſter ( an aged |: 
man, ſingularly commended for Skill in the Laws 
and Cuſtomes of the Realm) to be brought thi- © 
ther in a Wagon for his Aſſiſtance in Councel : Come | 
manded Haymo the Sheriff of Kent to ſummon the 
whole County to-give in Evidence : three whole 
dayes ſpent in Debate : in-the End Lanfranke and the | 
No, of Rocheſter were reſtored to the Poſſelſion of 

etling and other Lands which Odo hath withholden. 

2]. "Ed. 3. fol, 60. There is mention of a Parli- 
| ament held under the ſame King Willi- ' 
Apud Seldrn- ,,; the Conquerour, wherein all the Bi- | 
ſhops of the Land, Earls and Barons, made an Ordi- | 
nance touching the Exemption of the Abby of Bury from 
the Biſhops of Norwich, 4 

In the tenth year of the Conquerour : Epiſcopi, | | 
Comites, © Barones regni regia poteſtate ad —_—_— i 
S'yno- 
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Synodum pro cauſis audiendis & trattandis convocati, 
ſaith the Book of Weſtminſter. 

In the 2 year of William 2.there was a Parliament 
de cunt regni Principibus , another which had Selden, 
quoſqz regni proceres : All the Peers of the Kingdom. 

In the ſeventh year was a Parliament at Rocking- 
ham-Caftle in Northampton-ſhire. Epiſcopis, Abba- 
tibus cunftique regni Principibus una coeuntibus, 

A year or two after, the ſame King, de ſtar reg- 
ni aturus, &c. called thither, by the Command ,, , 
of bis Writ, the Biſhops, Abbots, and all the ; 
Peers of the Kingdom. 

At the Coronation of Hei. 1. All the People of 
the Kingdom of England were called, and 
Laws were then made; but it was Per Com- © 
mune Concilinm Baronum meorum, by the Common 
Councel of my Barons. 

In his third year, the Peers of the Kingdom were 
called without any mention of the Com- ,, 
mons : and another a while after, conſenſ# Co- ; 
mitum & Baronum,by the conſent of Earls and Barons- 

Florentius Wigorienfis ſaith,theſle are Statutes which 
Anſelme and all the other Biſhops in the Preſence of 
King Henry, by the aſſent of his Barons ordained : and 
in his tenth year, of Earls and Peers; and in his 23. 
of Earls and Barons. In the year following the 
lame King held a Parliament, or great Councel with 
His Barons Spiritual and Temporal. 

King Hen. 2. in his tenth year had a great Coun- 
cel or Parliament at Clarendon, which was an Aſſem- 
bly of Prelates and Peers. 

22, Hen, 2. ſaith Hovenden, was a great Coun- 
cel at Nottingham, and by.the Common Comuncel of 
the Archbiſhops, Biſhops, Earls and Barons, the King- 


dom 
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dom was divided into fix parts. And again, Hovenden 
faith, that the ſame King at Windſor (apud Winde- 
ſhores) Communi Concilio of Biſhops, Ears, and Ba- 
rons, divided England into four Parts, And- in his 
'21 year a Parliament at Windſor of Biſhops, Earls 
and Barons. And another of like Perfons at Nor- 
#bampton. 

King Richard 1. had a Parliament at Nottingham, 
in his fifth year, of Biſhops, Earls, and Barons : This 
Parliament laſted but four days, yet much was done 
in it : the firlt day the King diſſeiſeth Gerard de Can- 
vil of the Sherifwick of Lincolny and Hugh Bardolph 
of the Caſtle and Sherifwick of York. The '{econd 
day he required judgment againſt his Brother! Fohn, 
who was afterwards 'King, and Hugh de Novant 
Biſhop of Coventry. The third day was granted to the 
King of every Plow-land in England 2 5. He required 
alſo the third part of the Service of every Knights Fee 
for his Attendance into Normandy, and all the Wooll 
that year of the Monks Ciftearx, which, for that it 
was grievous, and unſupportable, they tine for Mo- 
ny. Thelaſt day was for Hearing of Grievances : 
and fo the Parliament brake up ; And the ſame year 
held another at Northampton of the Nobles of the 
Realm. ; 

King Fobn, in his fifth year, He and his Great men 
So1tn, ct: Rex & Magnates convenerunt : and the 
" Roll of that year hath Commune Concilium Ba- 
ronum Meorum, the Common Councel of my Barons 
at Wincheſter. 

In the ſixth year of King Henry 3. the Nobles 
granted to the King, of every Knights Fee, two Marks 
mn Silver. . 

In 
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In the ſeventh year he had a Parliament at Lon- 
don, an Aſſembly of Barons. In his thirteenth year 
an Afﬀembly of the Lords at Weſtminſter. In his 
hfteenth year of Nobles both Spiritual and Tem- 
oral, 
f M. Par. faith that 20. H. 3.” Congregati ſunt Mag- 
nates ad colloquium de negotiis regni tracaturi, t 
Great men were called to confer and treat of the 
Buſineſs of the Kingdom. And at Merton, Our Lord 
the King granted by the Conſent of his Great men, That 
hereafter Uſury ſhould not run againſt a Ward from the 
Death of his Anceſtor. 

21, Hen. 3. The King ſent his Royal Writs, com- 
manding all belonging to His Kingdom, that is to ſay, 
Arch-biſhops, Biſhops, Abbots and Priors inſtalled, 
Earls and Barons, that they ſhould all meet at London, 
to treat of the Kings Buſineſs touching the whole King- 
dom : and at the day prefixed, the whole multitude 
of the Nobles of the Kingdom met at London, faith 
Mat. Weſtminſter, 

In his 21 year, At the Requeſt, and by the Conncel 
of the Lords, the Charters were confirmed. 

22, Hen. 3. At Wincheſter the King ſent his Royal 
Writs to Arch-biſhops, Biſhops, Priors, Earls and Ba- 
_ to treat of Buſineſs concerning the whole King- 

ome. 

32, Hen. 3. The King commanded all the Nobility of 
the whole Kingdom to be called to treat of the State of 
Hi Kingdom. Mat. Weſtm. 

49. Hen. 3. The King had a Treaty at Oxford 
with the Peers of the Kingdom. M. Weſtminſter. 

At a Parliament at Marlborow 55. Hen. 3. Sta- 
tutes were made by the Aſſent of Earls and Barons. 


Here 
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Here the Place of Bra&on, Chicf Juſtice in this 
Kings time, is worth the obſerving; and the rather 


for that it is much inſiſted on of late, to make for | 
Parliaments being above the King, The words in | 


Bratton are, The-King hath a Superionr, God, alſo the 


Law by which he is made King \ alſo his Court, viz. | 
the Earls and Barons. The Court that was faid in | 


thoſe days tobe above the King was a Court of Earls 


and Barons, not a Word of the Commons, or the | 


repreſentative Body of the Kingdom being any part 
of the Superiour Court, Now for the true Senſe 


of Brafons words, how the Law, and the Court of 


Earls and Barons, are the Kings Superiours ; they 
muſt of Neceſlity be underftood to be Superiours, {o 
far only as to'adviſe, and dire& the King out of his 
own Grace and Good Will only: which appears 
plainly by the Words of Bra&on himſelf, where, 
ſpeaking of the King, he reſolves thus, Nec poteſt ei 


neceſſitatem aliquis imponere quod injuriam ſuam corrigat 


& emendat, cum ſuperiorem non habeat nifi Deum \, & | 
ſatis ei erit ad panam, quod Dominum expeftat ultorem. | 
Nor can any man put a neceſſity upon Him to correct | 


and amend his Injury unleſs he will himſelf, fince 


he hath no Superiour but God; it will be ſuthcient F 


Puniſhment for him, to expect the Lord an avenger. 
Here the ſame man, who ſpeaking according to ſome 
mens Opinion ſaith, the Law and Court of Earls and 
Barons are ſuperiour to the King , in this place tells 


us himſelf, the King hath no Superiour but God: the | 


Difference is eaſily reconciled ; according to the Di- 
ſtin&tion of the School-men the King is free from the 
Coatiive Power of Laws or. Comncellors: but may be ſub- 
jedi to their Diredive Power, according to his own 
Will: that is God can only compell, but the 


Law 
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Law and his Courts may adviſe Him. 
Rot. Parliament. 1 Hen. 4. nu. 79. the Commons 


| expreſly affirm, Judgment in Parliament belongs to the 
| King and Lords. | 


Theſe Precedents fhew, that from the Conqueſt 
untill a great part of Henry the Third's Reign ( in 


| whoſe dayes it is thought the Writ for EleQion 
| of Knights was framed ) which is about two hun- 


dred years, and above a third part of the time fince 


| the Conqueſt to our dayes, the Barons made the Par- 
| liament or Common Councel of the Kingdom : under 


the name of Barons not only the Earls, but the Bi- 
ſhops allo were Comprehended, for the Conquerour 
made the Biſhops Barons. Therefore it is no ſuch 
great Wonder, that in the Writ, we find the Lords 
only to be the Counſellours, and the Commens Called 
only to perform and cenſent to the Ordinances. 

Thoſe there be who ſeem to believe that under 
the word Barons, anciently the Lords of Court-Ba- 


! rons were Comprehended, and that they were Cal- 
* led to Parliament as Barons ; But if this could be 
| proved to have been at any time true, yet thoſe 


Lords of Court-Barons were not the repreſentative 
Body of the Commons of England, except it can be 


| alſo proved that the Commons, or Free-holders of 


the Kingdome choſe ſuch Lords of Court-Barons to 
be preſent in Parliament, The Lords of Manors 
came not at firſt by Election of the People, as Sir 


| Edw. Coke, treating of the inſtitution of Court-Ba- 
| rons, reſolves us in theſe words: By the Laws and 


Ordinances of ancient Kings, and eſpecially of King Al- 
fred, it __ that the firſt Kings of this Realm 
had all the Lands of England in Demean ; and les 
grand Manors and Royalties they reſerved to themſelves, 


and 
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and of the remnant they, for the Defence of the Realm, 
enfeoffed the Barons of the Realm with ſuch Furiſdi- 
Gon as the Court-Baron now hath. Coke's Inſtitutes, 
Firſt part, Fol. 58. 

Here, by the way, I cannot but note that if the 
firſt Kings had all the Lands of England in Demean, as | 
Sir Edward Coke faith they had. And if the firſt | 


Kings were choſen by the People, (as many think Þ 


they were) then ſurely our Forcfathers were a very 
bountiful (if not a prodigal) People, to give all the | 
Lands of the whole Kingdom to their Kings, with | 
Liberty for them to keep what they pleaſed, and to 
give the Remainder to their Subjects, clogg'd and 
cumbred with a Condition to defend the Realm : 
This is but an ill ſign of a limited Monarchy by ori- 
ginal Conſtitution or Contract, But to conclude the F 
former Point, Sir Edward Coke's Opinion is, that 
#n the ancient Laws.gzmnder the name of Baxons were com- 
priſed all the Nobility. 

* This Doctrine of the Barons being the Common | 
Councel, doth diſpleaſe many, and is denied, as F 
tending to the Diſparagement of the Commons, and | 
to the Diſcredit, and Confutation of their Opinion, F 
who teach, that the Commons are aſſigned Councellors 
to the King by the People, therefore I will call in Mr. 
Pryn to help us with his Teſtimony : He in his Book 
of Treachery and Diſloyalty &c. proves that before the 
Conqueſt, by the Laws of Edward the Confeſſor, Þ 
Cap. 17. The King by his Oaths was to do Juſtice by 
the Corncel of the Nobles of his Realm. He allo re- 
{olves, that the Earls and Barons in Parliament are 
above the King,and ought to bridle him, when he exorbi- 
tates from the Laws. He further tells us, the Peers and 
Prelates have oft tranſlated the Crown from the right Heir, 
I. Ele 


_ —— td TY "— FY T7 we ww 


The Free-holders Gran Inqueſt. 15 
Io Elefting and Crowning Edward, who was ille- 


gitimate 3 and putting by Ethelred, the right Heir after 


Edgars deceaſe, 

2, Elefing and Crowning Canutus, a meer Fo- 
reigner, in oppoſition to Edmund the right Heir to King 
Ethelred. 

3. Harold and Hardiknute, both elefied Kings ſuc- 


, ceſſively withoxt title, Edmund and Alfred the right 


Heirs being diſpoſſeſſed. 

4. The Engliſh Nobility, upon the Death of Harold, 
enacted that none of the Daniſh bloud ſhould any more 
reign over them. | 

5- Edgar Etheling, who had beſt Title, was rejefed; 
and Harold eleGed and crowned King. 

6, In the ſecond and third year of Edw. 2. the 
Peers and Nobles of the Land, ſeeing themſelves contemn- 
ed, entreated the King to manage the Affairs of the 
Kingdome by the Councel of his Barons. He gave his 
Aſſent, and ſware to ratifie what the Nobles ordained \ 
and one of their Articles was, that he would thence- 


forward order all the Aﬀairs of the Kingdom by the 


Councel of his Clergy and Lords. 

7. William Rutus, finding the greateſt part of the 
Nobles againſt bim, ſware to Lanfranke that if they 
would chooſe him for King, be would abrogate their over- 
bard Laws. 

S. The Beginning, faith Mr. Pryn, of the Charter 
of Hen. 1. is obſervable; Henry by the Grace of God of 
England, &c. Know ye, That by the Mercy of God and 
Common Comuncel of the Barons of the Kingdom, TI am 
Crowned King. 

9. Maud the Empreſs, the right Heir, was put by 
the Crown by the Prelates and Barons, and Stephen, 
Earl of Mortain, who had no good Title, aſſembling the 


Biſh- 
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Biſhops and Peers, promiſing the amendment of the Laws 
according to all their Pleaſures and Liking, was by them 
all proclaimed King. 

10. Lewis of France Crowned King by the Barons, 
in ſtead of King John. 

All theſe Teſtimonies from Mr. Pryz may fatisfie, 
that anciently the Barons were the Common Conncel, 
&r Parliament of England. And if Mr. Pryn could 
have found ſo much Antiquity, and Proof for the 
Knights, Citizens, and Burgeſſes, being of the Com- 
mon Councel : I make no doubt but we ſhould have 
heard from him in Capital CharaQters: but alas! 
he meets not with ſo much as theſe Names in thoſe 
elder Ages. He dares not ſay the Barons were af- 
ſigned by the People, Councellors to the King 3 for he 
tells us, every Baron in Pdrliament doth repreſent his 
own Perſon, and ſpeaketh in behalf sf himſelf alone ;, 
but in the Knights, Citizens, and Burgeſſes, are repre- 
ſented the Commans of the whole Realm: therefore every 
one of the Commons hath a greater voice in Parliament 
than the greateſt Earl in England, Nevertheleſs Maſter 
Pryn will be very well content if we will admit 
and ſwallow theſe Parliaments of Barons for the re- 
 preſentative Body of the Kingdom 3 and to that Pur- 
poſe he cites them, or to no Purpoſe at all. But to 
prove the Treachery and Diſloyalty of Popiſh Parli- 
aments, Prelates, and Peers,to their Kings: whichis 
the main Point, that Maſter Pryn by the Title of his 
Book is to make good, and to prove, 

As to the ſecond Point ; which is, That untill che 
time of Hen. 1. the Commons were not called to 
Parliament : beſides, the general Silence of Antiqui- 
ty which never makes niention of the Commons 
Coming to Parliament untill that time; our _— 
ay 
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Ry, before his time only certain of the Nobility were 

called to Conſultation about the moſt . important affairs 

of the State: He cauſed the Commons alſo to be aſſembled 

by Knights, Citizens, and Burgeſſes. of their own. Ap- 

pointment :- rhuch- to the ſame Purpoſe writes Sir 
Walter Releigh, ſaying, it is held that the Kings of 

England had no formal Parliaments till about the 18th 

year of King Hens 1.. For in bis Third year, for the 
Marriage of his Daughter, the King raiſed a Tax upon 

every Hide of Land, by the Advice of His Privy Councel 
alone, And the Subjects ( faith he ) ſoon after this 
Parliament was eſtabliſhed, began to ſtand upon Terms 

with their King; and drew from him by ſtrong hand, 
gnd their Swords, their Great Charter 3 it was after 
the eſtabliſhment of the Parliament, by colour of it, that 
they had ſo great Daring. . It any delire to-know the 
eauſe why Hen, 1, called the People .to Parliament, 
it was upon- no very good Occalion, it we believe 
Sir Walter Raleigh, The Grand. Charter ({aith he) 
was not originally granted Regally and freely, for King 
Hen, 1; did but uſurp the Kingdom, and therefore the 
better to aſſure himſelf againſt Robert his elder Brother, 
be flattered the People with thoſe Charters: yea,King John 
that confirmed them, had the likg Reſped : for Arthur D. 
of Britain was the undoubted Heir of the Crown, upon 
whom.-John uſurped : ſo theſe Charters had their original 
from Kings, de facto, but not de jure : and then after-: 
wards his Concluſion is, that the Great Charter had. 
firſt an obſcure Birth by Uſurpation, and was foſtered, and 


| ſhewed to-the World by Rebellion :-in bricf,the King cal- 


led the People to Parliament,and granted thzm Magna 
Charta; that they might confirm.to him the Crown. 

+ The third Point conſiſts of two parts.z Firſt, that, 
the Commons were not called unto Parliament until 
G Flen, 
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Hen. 3. dayes, this appears by divers of the Prece> 
dents {ormerly cited, to prove that the Barons were 
the Common Councel, For though Hen. 1. called all 
the People of the Land to His Coronation, and again 
in the 15. or 18, year of his Reign yet -alwaycs he 
did not ſo 3 neither many of thoſe Kings that did 
{ucceed him, as appeareth before, 

Secondly, for calling the Commons by Writ, I 
find it acknowledged in a Book, intituled, The Pri- 


vilege and Pradiice of Payliaments, in theſe words 3 In 


anciext times after the King had ſummoned His Parli- 
ament, innumerable multitudes of People did make 
thei? Acceſi thereunto, pretending that Privilege of 
K ight to belong to them. But King Bien. 3. having 
Experience of the Miſchief, and inconveniences by occa- 
fion of ſuch popular Confuſion, did take order that none 
might come to Fis Parliament but thofe who were ſpeci- 
ally ſummoned. To this purpoſe it is obſerved by 
Matter Selden, that the firſt Writs we find accompanied 
with other Circumſtances of a Summons to Parliament, 


as well for the Commons as Lords, is in the 49 of | 


Hen, 3. In the like manner Maſter Cambden \ſpeak- 
ing ot. the Dignity of Barons hath theſe Words : 


King Hen. 3. out of a great Multitude which were | 


ſeditious and turbulent, called the very beſt by Writ or 


Summons to Parliaments, for be,after many Troubles and | 


Vexations betrveen the King himſelf, and Simon de 
Monctort, with other Barons and after appeaſed: did 
decree and ordain, That all thoſe Earls and Barons un- 


to whem the King himſelf vouchſafed to direc} His | 


IWrits of Summons ſhould come to bis Parliament, and 
no others : but that which he began a little before his 
Death, Edward 1. and his Succeſſours conſtantly 0+ 
ferved and contiru:d. The ſaid prudent King Edward 

| : ſuns 
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ſummoned always thoſe of -ancient Families, that were 
moſt wiſe, to His Parliament; and omitted their Sons 
py their Death, if_ they were not anſwerable to their Pa- 
rents in Underſtanding. Alſo Maſter Camb- (,, 1 
den in another place faith, that in the time 
of Edw. 1. ſelett men for Wiſdom. and Worth among 
the Gentry were called to Parliament, and their Pofrerivy 
omitted if they were defeive therein, 

As the power of ſending Writs of Summons for 
Elections, was firſt exerciſed by Hen. 3, ſo ſucceed- 
ing Kings did regulate the Elections upon ſuch Writs, 
2s doth appear by ſeveral Statutes, which all ſpeak in 
the Name and Power of the Kings themlclves 3 for 
ſuch was the Language of our Fore-fathers. 

In 5 Ric. 2, c. 4. theſe be the words, The King 
IWilleth and Commandeth all Perſons which ſpall have 
Summons to come to Parliament \ and every Perſon that 
doth abſent himſelf (except he may reaſonably and ho- 
neſtly excuſe him to Our Lord the King ) ſpall be 
amerced, and otherwiſe puniſhed. 

7 Hen. 4s c. 15, Our Lord the King, at the grievons 
complaint of his Commons, of the undue Elefion of the 
Knights of Counties, ſometimes made of affeion of She- 
riffs, and otherwiſe againſt the Form of the Writs, to 


| the great ſlander of the Counties, &c. Our Lord the 


King, willing therein to provide Remedy, by the Aſſent 
of the Lords and Commons, Hath Ordained, That Ele- 
Con ſhall be made in the full County-Conrt, and that 
all that be there preſent, as rvell Suitors as others, ſhall 


proceed to the Elefion freely, notwithſtanding any Res 


queſt, or Command to the contrary, 
I1 Hen.4.c. i, Our Lord the King Ordained, that 
a Sheriff that maketh 'an undue Return, &c. ſhall in- 


crer the Penalty of 100 |. to be paid to Our Lord 
the King, C 2 i, H. 55 
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1 H.$. c. 1. Our Lord the King, by the Advice 
and Aſſent of the Lords, and the ſpecial Inſtance and Re- 
gueſt of the Commons, Ordained, that the Knights of the 
Shire be not choſen, unleſs they be refiant within the 
Shire the day of the date of the Writ : and that Citi- 
zens and Burgeſſes be refiant, dwelling, and free in the 
the ſame Cities and Burroughs, and no others, in any 
wiſe. 

6 Hen. 6. c. 4. Our Lord the King, willing to pro- 
wide remedy for Knights choſen for Parliament,and $he- 
riffs, Hath Ordained, that they ſhall have their An- 
ſwer, and traverſe to Inqueſt of Office found againſt 
them. 

8 Hen. 6. c.7. Whereas Eleftions of Knights have 
been made by great Out-rages, and exceſſive number of 


People, of which moſt part was of People of no value, | 


whereof every of them pretend a Voice equivalent to Wor- 
thy Knights, and Eſquires, whereby Man-ſlaughters, 
Riots, and Diviſions among Gentlemen ſhall likely be : 
Our Lord the King hath Ordained, That Knights of 


Shires be choſen by People dwelling in the Counties, 
every of them having Lands or Tenements to the value of | 
2 |. the year at the leaſt, and that he that ſhall be cho- : 


ſen, ſhall be dwelling and refiant within the Counties. 


10.H.6, Our Lord the King ordained,that Knights ; 
be choſen by People dwelling, and having 2 1. by the year © 


within the ſame County. 


11 H. 6. c. 11, The King, willing to provide for 
the Eaſe of them that come to the Parliaments and Coun- 
cels of the King by his Commandment, hath ordained, 


that if any Aſſault or Fray be made on them that come 
to Parliament, or other Councel of the King z the Party 
which made any ſuch Afray or Aſſault, ſhall pay double 


Damages,and make Fine and Ranſom at the Kings Wil. 
| | 23.146, 
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23.H.6.c. 15. The King conſidering the Statutes of 
1 H. 5. C1. & $. Hen. 6.c. 7. and the Defaults of 
Sheriffs in returning Knights, Citizens, and Burgeſſes, 
ordained 3 

I. That the ſaid States ſhonld be duely kept. 

2. That the Sberiffs ſhall deliver Precepts to Maiors, 
and Bayliffs to chuſe Citizens and Burgeſſes. 

3. The Penalty of 100 I. for a Sheriff making an 
untrue Return concerning the election of Knights, Citizens 
and Burgeſſes. 

4. The Penalty of 401, for Maiors or Bayliffs, ma- 
king untrue Returns. 

5. Due Eledtion of Knights muſt be in the full Coun- 
ey-Court, between the Hours of Eight and Eleven before 
non. 

6. The Party muſt begin his Suit within 3 Moneths 
after the Parliament began. 

7. Knights of the Shire ſhall be notable Knights of 
the County, or ſuch notable Eſquires, or Gentlemen born 
of the ſaid Counties as ſhall be able to be Knights, and 
no man to be ſuch Knight which ſtandeth in the Degree of 
a Yeoman, and under. 


The laſt thing I obſerve in the Writ for Election 


of Members for Parliament, is, That by the expreſs 


words of the Writ, Citizens and Burgeſles for the 


' | Parliament were eligible at the County-Court as 


well as Knights of the Shire; and that not only 


| Free-holders, but all others, whoſoever were preſent 
| at the County-Court, had Voices in ſuch Elections : 


{ce the Stat. 7. Hen. 4. cap. 15. 

I have the longer infiſted on the Examination of 
the Writ,being the Power,and Actions of the Houſe of 
Commons are principally juſtified by the Truſt which 


the Free-holders commit unto thera by virtue of this 
Writ. C 3 I 


23 The Free-holders Grand Inqueſt. 


I would not. be underſtood to determine what 
Power: the Houſe of Commons doth, or may ex- 
erciſe if the King plcaſe: I contine my felt only to 
the Power in the Writ. I am not ignorant that King 
Hen. 7. in the Cauſe of the Duke of Britain, and 
King Fames in the Buſineſs of the Palatinate asked 
the Councel of the Houſe of Commons 3 and not 
only the Houſe of Commons, but every Subject in 
particular by Duty and Allegiance, is bound to give 
his beſt Advice to his Sovercign, when he is thought 
worthy to have his Councel asked. 
' 13.. Edw. 3. nm. 10. All the Merchants of Eng- 
land were ſummoned by Writ to appear at Weſimin- 
ſter in proper Perſon, t0 confer Hpon great buſi neſs COM- 
cerning the Kings Honour, the S alvetion of the Realm, 
and of themſelves. © © 

In Paſſages of publick Councel it is obſervable (ſaith 
Sir Rob. Cotton) that in ancient times the Kings oy 
of England did entertain_the Commons with © T= 
weighty Cauſes, thereby to apt and bind them to a rea 
dineſi of Charge; and the Commons 10 ſhun Expence have 
warily avoided to give Advice, 
'' T3. Edw. 3. The Lords and Commons were call- 
ed to conſult how the domeſtick Quiet may be pre- 
ſerved, the Marches of Scotland defended, and the 
Sea ſecured from Enemies. The' Peers and Com- 
mons having apart conſulted, the Commons deti- 
red Not to be charged to Conncel of things of which 
they had no Cogniſance ; de queztx ils u” ont 'Þ4s de Cogni- 
ances 
' 2x, Edw, 3. Juſiice Thorp dt to the Peers 
and Commons that the French War began by their 
Advice : the Truce after by their Afent accepted, 


and now cnded: the Kings Pleaſure was to have 
RY THY 99 1H : their 
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their Counſel in the Proſecution : the Commons, 
being commanded to aſſemble themſclvcs, and when 
they were agreed, to give notice to the King, and 
the Lords of the Councel after four days Conſulta- 
tion, Humbly deſire of the King that be would be advi- 
ſed therein by the Lords and others of more Experience 
than themſelves in ſuch Affairs. 

6. Ric, 2. The Parliament was called to conſult 
whether the King ſhould go in Perſon to reſcue 
Gaunt, or {end an Army. The Commons, after 
two dayes Debate, crave a Conference with the 
Lords, and Sir Thomas Puckering (their Speaker) pro- 
telts, that Comncels for War did aptly belong to the 
King and Hjs Lords; yet fince the Commons were 
commanded to give their Advice, they humbly wiſh- 
ed a Voyage by the King. 

7. Ric. 2, At the ſecond Scſſhon, the Commons 
are willed to Adviſe upon View cf Articles of Peace 
with the French ; whether War or {ach Amity 
ſhould be accepted 3 they modeſtly excuſe themſelves, as 


« t09 weak to Counſel in ſo weighty Cauſes. But charged 


again,as they did tender their Honour and the Right 
of the King; they make their Anſwer, giving thcir 
Opinions, rather for Peace, than War. 
For fuller ManifeRtation of what hath bzen (aid 
touching the Calling, Election, and Power of the 
Commons in Parliament, it is behooful to obſerve 
{ome Points delivered by Sir E4w. Coke in his Trea- 
tiſe of the Juriſdiction of Parliaments; where, 
Firtt, he fairly begins,and lays his Foundation,that 
the High Court of Parliament confiſteth of the Kings Ma- 
jefty fitting there, and of the three Eſtates 
I. The Lords Spiritual, 
2, The Lords Temporal. 
C 4 3. And 
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- - 3. And the Commons, © © | 
Hence it is to be gathered, that truly and properly 
it cannot be called the High Comrt of Parliament, but 
whilſt the King 1s fitting there in Perſon-: ſo that 
the Queſtion now a-days, -whether the Parliament 
be above the King, is cither falſe or idle: falſe, if you 
exclude, and idle if you include the King's Perſon 
in the word Parliament : The caſe truly put, and 
as it is meant, is, whether the- three Eſtates (or 
which is all-one, the Lords and. Commons) affem- 
bled in Parliament be above the King :- and not 
whether the King with the three Eſtates þe above 
the King : It appears alſo that they are much miſta- 
ken, who reckon the King one of the three Eſtates 
as Mr. Pryn, pag. 20. and many others do; for the 

three Eftates make the Body, and the King is Cap, 
Principium, &- finis. Parliamentor', as contcleth Sir 
Edw. Coke. mv = 2” ; 

. Secondly, Six Edw. Coke dclivers, That certain it is, 
both Houſes at firſt ſate together, and that it appears in 
Edward the Third's time, the Lords and Commons ſate . 
together, and the Commons had no continual Speaker. If 
he mean, the Lords and Commons did fit, and Vote 
together in one Body 3 few there be that will be- 
lieve it, becauſe the Commons never -were wont to 
loſe, or forego any of their Liberties, or Privileges ; 
and for them. to ſtand: now with their Hats in their 
bands .( which is no- Magiſtratical Poſture ) there, 
where they were wont to.fit and Vote,. is.an altera- 
tion not 1maginable to be indured by the Commons, 
It.may be, in former times, when the. Commons had 
no conſtant Speaker, they were oft, and perhaps for 
the moſt part, in the tame Chamber, and in the prc- 
fence of the Loxds, to.hear the Nebates ang og 
a5 bo. 4+. 4.5 Beta TIE 
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Fultations of the Great Corncel, but not to ſit, and 
Vote with them : for when the Commons were to 
Adviſe among themſelves, the Chapter-houſe of the 
Abby of Weſtminſter was oft-times their place to mect 
in, before they had a ſettled Houſe, and their meet- 
ings not being very frequent, may be the xeaſon, I 
conceive, why the name of the Hauſe of Commons 
is not of ſuch great Antiquity, or taken notice of 3 
but the Houſe of Lords was only called the Par- 
liament-Houſe : and the Treatiſe called, Modus te- 
nendi Parliamentum, (peaks of the Parliament as but 
of one Rauſe' only, The Houſe, where now the 
Commons fit in Weſtminſter, is but of late Uſe, or 
Inſtitution : for in Edward the Sixth's dayes 
it was a Chappel of the Colledge of Saint 
Stephen, and had a Dean, Seculax Canons and 
Choriſts, who were the Kings Quire at his Palace at 
Weſtminſter, and at the diſſolution were tranſlated to 
the Kings Chappel at White-hall. 

Alſo I read, that Weſtminſter-hall being out of Re- 
pair, Ric. 2. cauſed a large Houſe to be builded be- 
twixt the Clock-tower, and the Gate of the great 
old Hall in the midit of the Palace Court : the Houſe 
was long and large, made of Timber, covered with 
Tiles, open on both ſides, that all might ſee and hea 
what was both faid and done : four thouſand 
Archers ot Cheſhire, which were the Kings own 
Guard, attended on that Houſe, and had boxche a 
Court, and 6 d. by the day. ; 

Thirdly, he faith, The Commons are to chuſe their 
Speaker, but ſeeing after their Choice the King may re- 
fuſe bim, the Uſes ( as in the conge d'ellire of a Bi- 
ſhop ) that the King doth name a Diſcreet, Learned man 
whom. the Commons. Ele : when the Commons we 
cho- 


Stow. 
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choſen, the King may allow of his Excuſe, and Diſal- 
low him, as Sir John Popham was, ( faith his Mar- 


n. ) 

i Fourthly, he informs us, That the firſt day of the 
Parliament four Fuſtices aſſiſtants, and two Civilians, 
( Maſters of the Chancery _) are appointed Receivers of 
Petitions, which are to be delivered within fix dyes fol- 
lowing : and fix of the Nobility, and two Biſhops, cal- 
ling to them the Kings Learned Corncel, when need 
ſhould be, to be Tryers of the ſaid Petitions, whether they 
were reaſonable, good, and neceſſary to be offered and pro- 
pornded to the Lords, He doth not ſay, that any of 
che Commons were cither Receivers, or Tryecrs of 
Petitions : nor that the Petitions were to be pro» 
pounded to Them, but to the Lords, . 

Fifthly, he teacheth us, that a Knight, Citizen, or 
Brergeſs, cannot make a Proxy, becauſe he is EliGed, 
and Truſted by multitudes of People: here a Queltion 
may .be, whether 2 Committee, if it be Truſted to act 
any thing, be not a Proxy ? fince he faith, the High 
Power of Parliament to be committed to a few, is holden 
to be againſt the Dignity of Parliaments, and that ns 
ſuch Commiſſion ought to be granted. 

' Sixthly, he faith, The King cannot take notice of any 
thing ſaid, or done in the Houſe of Commons, but by the 
Report of the Houſe, Surely, it the Commons fate 
with the Lords, and the King were preſent, He 
might take notice of what was done in His Pre- 
ſence. And I read in Vowel, that the old Vſage was, 
that all the Degrees of Parliament ſate together, and 
every man that had there to ſpeak,, did it openly, before 
the King and his whole Parliament. 

In the 35 Eliz. there was a Report, that the Com- 


mons were againſt the Subkdics, which was told 
5 the 
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the Queen : whereupon, Sir Henry Knivet ſaid, it 
ſhould be a thing anſwerable at the Bar for any man to 
report any thing of Speeches, or Matters done in the 
Houſe, Sir John Wolley liked the Motion of Secrt- 
cy 3 except only the Dueen, from whom, he aid, there 
35-no reaſon to keep any thing : And Sir Robert Cecil 
did allow, that the Councel of the Houſe ſhould be 
ſecretly kept, and nothing reported in malam partem. 
But if the meaning be, that they might not report 
any thing done here to the Dneen, he was altogether 
agami(t it. 

Seventhly, he voucheth an Enditement or Informa- 
tion in the Kings Bench againſt 39 of the Commons, for 
departing without Licenſe from Parliament, contrary to 
the Kings Inhibition: whereof fix ſubmitted to their Fines, 
and Edmund Ployden pleaded, be remained continual- 
ly from the beginning to the end of the Parliament : 
Note, he did not plead to the Juriſdiction of the 
Court of Kings Bench, but pleaded his conſtant At- 
tendance- in Parliament, . which was an Acknow- 
ledgment, and ſubmitting to the Juriſdiction of that 
Court : and had been an unpardonable betraying ot 
the Privilzges of Parliament by ſo learned a Lawyer, 
if his Caſe ought only to be tryed in Parliament. 

Eighthly, he reſolves, that zhe Howſe of Lords in 
their Houſe have Power of Fudicature, and the Com- 
mons in their Houſe : and both Houſes together. He 
brings Records to prove the Power of Judicature 
of both Heuſes together, but not of either of them 
by it ſelf. He cites the 33 Edw. 1. for the Judica- 
ture of both Houſes together : where Nicholas de 
Segrave was adjudged per Prelatos,Comites, &- Barones, 
& altos de Concilio, by the Prelates, Earls and Barons, 


and others of the Councel. Here is no mention of. 


the 
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che Judgment of the Commons. Others of the 
Comncel, may mean, the Kings Privy Councel, or 
his Councel Learned in the Laws, which are called 
by their Writs to give Counſel; but fo are not the 
Commons, The S— it {elf faith, © Nicholas 
« de Segrave confeſſed his fault in Parliament, and 
* fubmitted himſelf to the Kings Will : thereupon 
* the King, willing to have the Advice of the Earls 
& Barons, Great men, and others of his Councel, en- 
F joyned them by the Homage, Fealty, and Allegi- 
& ance which they owed, that they {ſhould faithfully 
< counſel Him what Puniſhment ſhould be inflicted 
F for ſuch a Fact : who all, adviſing diligently, ſay, 
£ That ſuch a Fact deſerves loſs of Life and Members. 
Thus the Lords ( we ſee ) did but Adviſe the King 
what Judgment to give againſt him that deſerted 
the Kings Camp to hght a Duel in France. 

Ninthly, he faith, Of later times, ſee divers notable 
Judgments at the Proſecution of the Commons by the 
Lords : where the Commons were Proſecutors, they 
were no Judges, but (as he termes them ) general 
Inquifitors, ox the Grand Inqueſt of the Kingdom. The 
Judgments he cites are but in King Fames his dayes, 
and no elder. 

Tenthly, alſo he tells us, of the Fadicatare in the 
Houſe of Commons alone; his moſt ancient precedent 
is but in Queen El:zabeths Reign, of one Tho. Long, 
who gave the Miaior of Welibury 101. to be elefied 
Burgeſs. 

Eleventhly, he hath a Scion, entitled, The Howſe 
of Commons ( to many Purpoſes ) 4 diſtin Conrt : and 
faith, Nota, the Houſe of Commons to many Purpoſes, a 
diſtin Court : of thoſe many Purpoles he tells but one, 
that is, zt wſes to adjoyrn it ſelf, Commilhoners __ 
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be but to examine Witneſſes, may Adjourn them- 
ſelves, yet are no Court. 

Tweltthly, he handles the Privileges of Parliament, 
where the great Wonder is, that this great Mafter of 
the Law, who hath been oft a Parliament-man, could 
find no other, nor more Privileges of Parliament 
bat one, and that is, freedom from Arreſts : which, he 
faith, holds, unleſs in three caſes, Treaſon, Felony, and 
the Peace. And for this freedom from Arreſts, he cites 
Antient Precedents for all thoſe in the Houſe of 
Lords, but he brings not one Precedent art all for the 
Commons Freedom from Arreſts. 


It is behooful for a Free-holder to confider what 
Power is in the Houſe of Peers ; for although the 
Free-holder have no Voice in the Ele&tion of the 
Lords, yet if the Power of that Houſe extend to 
make Ordinances that bind the Free-holders, it is ne- 
ceſſary for him toenquire what and whence that Pow- 
er is, and how far it reacheth: The chiet Writ of 
Summons to the Peers was in theſe words, 


(ROLLS Dei Gratia, &c. Reverendiſkmo in Chr;- 
ſto patri G. eadem gratia Archiepiſcopo Cantuarien- 
fi, totins Anglie Primati & Metropolitano, ſalutem. 
Dia de adviſamento & aſſenſu Concilit noſtri, pro qui- 
buſdam arduis & urgentibus negotits, Nos & ſtatum 
&- defenſionem regni noſtri Anglie, & eccleſie Anglica- 
ne concernentibus, quoddam Parliamentum noſtrum apud 
I. &c. teneri ordinavimus, & ibidem vobiſcum, &* cm 
ceteris Prelatis, Magnatibus & Proceribus difti regn! 
noſtri Anglie colloquium habere, & tradtatum: Vobis 
in fide, & dileftione quibus nobis tenemini firmiter py 
ger 
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gends mandamus, quod conſideratis diftorum negotiorum 
arduitate, & periculs imminentibus, ceſſante quacunque 
excuſatione dictis die & loco perſonaliter interſits, Nobiſ- 
cum & cum ceteris Prelatis, Magnatibus, & Proceribus 
predidis; ſuper dictis negotiis traftaturi, veſtrumque con= 
cilium impenſuri, & hoc ſicut Nos & Honorem noſtrum 
ac ſalvationem regni predidi, ac ecclefie ſane, expedi- 
tionemgz diftorum negotiorum diligitisnullatenus omittatis > 
Premonentes Decanum &* capitulum eccleſie veſtre Can- 
tuarienſis, ac Archidiacanos,totumque Clerum veſtre Dio- 
ceſis, quod idem Decanus & Archidiaconi in proprits per= 
fonts ſuis, ac dictum Capitulum per unum, idemque Clerus 

er duos Procuratores idoneos, plenam & ſufficientem _ 
ftatem ab ipſis Capitulo & Clero habentes, prediftis die & 
loco perſonaliter interſint, ad conſentiendum hiis que tunc 
ibidem de Commune Concilio ipfius Regni Noſtri, divina 
favente Clementia,contigerint ordinari. Teſte Meipſo apud 
IW. eſt. Cs 


(FHARLES by the Grace of God, &c. To the moſt 
Reverend Father in Chriſt 7, by the ſame 
Grace Arch-biſhop of Canterbury, Primate and Me- 
tropolitan of all England, Health. Whercas by the 
Advice and Aflent of our Cquncel, for certain difhi- 
cult and urgent Buſineſſes concerning Us, the State, 
and Defence of Our Kingdom of England, and of 
the Engliſh Church : We have Ordained a certain 
Parliament of Ours to be holden-at W. &c. and 
there to have Conference, and to treat with you the 
Prelats, Great men, and Peers of Our ſaid Kingdom. 
We ftraitly Charge and Command, by the Faith 
and Love by which you are bound to Us, that con- 
fidering the Difficulties of the Bulineſſes aforeſaid, 
and the imminent Dangers, and ſetting aſide all Ex- - 
cules, 
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Guſes, you be perſonally preſent at the Day and Place 
aforeſaid, to treat and give your Counſel concern- 
ing the ſaid Bulincſſes : And this, as you love Us 
and Our Honour, and the Safeguard of the foreſaid 
Kingdom and Church, and the Expedition of the 
faid Buſinefſes, you muſt no way omit. Forewarn- 
ivg the Dean and Chapter of your Church of Cax- 
terbury, and the Arch-deacons, and all the Clergy 
of your Dioceſe, that the ſame Dean, and the 
Arch-deacon in their proper Perſons, and the faid 
Chapter by one, and the ſaid Clergy by two hit 
Proctors, having full and ſufficient Power from 
them the Chapter and Clergy, be perſonally pre- 
ſent at the foreſaid Day and Place, to Conſent to 
thoſe things, which then and there ſhall happen by 
the favour of God, to be Ordained by the Com- 
mon Councel of our Kingdom. Witnefs Our Self 
at Weſtm. 


. The ſame Form of Writ mutatis mutandis, cons 
cluding with, yow muſt no way omit, Witneſs, &c. 
is to the Temporal Barons : But whereas the Spiritu- 
al Barons are required by the Faith and Love; the 
Temporal are required by theix Allegiance or Ho- 
mage. 

The Difference between the two Writs is, that the 
Lords are to Treat and to Give Connſel , the Commons 
arc to Perform and Conſent to what is ordained. 

By this Writ the Lords have a deliberative or 2 
conſultive Power to Treat, and give Cormſel in difficult 
Buſineſſes : and (o likewiſe have the Judges, Barons 
of the Exchequer, the Kings Counccl, and the Me- 
lters of the Chancery,by their Writs. Put over and 
beſides this Power, the Lords do © rcile © Jorifoe 


— — 
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or Judicial Powet, which is not mentioned or found 
in their Writ. 8 's 

For the better Underſtanding of theſe two diffe- 
rent Powers, we muſt carefully note the diſtinti= 
on between a Judge and a Comnſellor in a Monar- 
chy: the ordinary Duty, or Office of a Fudge is to 
give Judgment, and to command in the Place of the 
King; but the ordinary Duty of a Counſellor is to 
adviſe the King what he himſelf ſhall do, or cauſe 
to be done: The Fxdge repreſents the Kings Perſon 
in his abſence, the Counſellor in the. Kings Preſence 
gives his Advice : Judges by their Commiſhon or 
Inſtitution are limited their Charge and Power, and 
in ſuch things they ray judge, and cauſe their Judg- 
ments to be put in Execution; But Comnſellors have 
no Power to command their Conſultations to be 
executed, for that were to take away.the Sovercign= 
ty from their Prince, who by his Wiſdom is to weigh 
the Advice of his Councel, and at liberty to reſolve 
according to the Judgment of the wiſer part of his 
Councel; and not always of. the greater: In a word, 
regularly a Comnſellor hath no Power .but in the 
Kings Preſence, and a Fxdge no Power but out of 
his Preſence 3 Theſe two Powers, thus dittinguiſhed, 
have yet ſuch Correſpondency, and there is ſo neer 
Affinity between the Acts of judging, and counſel- 
ling 3 that although the ordinary Power of the Judge 
is to give Judgment: yet by their Oath they are 
wa in Cauſes extraordinary, when the King 
pleaſeth to call them, to be his Counſellors 3 and on 
the other ſide, although the proper work of a Coun- 
ſellor be only to make Report of his Advice to his 
Sovereign, yet many times for the Eaſe only, and by. 
the Permiſſion of the King, Counſellors are allowed 
9 


— "oY —I—_ PP as 


The Free-holders Grind Inqueſt. 33 
fo judge, and command in Points wherein ordinarily 
they know the mind of the Princez and what they 
do is the a& of the Royal Power it {elf : for 
the Councel is always preſuppoſed to be united 
to the Perſon of the King, and therefore the De- 
cxees of the Councel are ſtyled, By the King in his 
Privy Councel, . ns 
, 'To apply this Diſtintion to the Houle of Peers : 
we nd originally they are called as Counfellors 
to the King, and {o have only a deliberative Power 
ſpecified in their Writ, and therefore the Lords 
do only then properly perform the Duty tor 
which they are called, when they are in the 
Kings Preſence, that He may have Conference aff 
treat with them : the very Words of the Writ 
are, nobiſcum ac cum Prelatis, Magnatibus & Pro- 
ceribus prediflis ſuper diftis negotiis traftaturi ve- 
__ concilium empenſuri, with Us and with the 
relates, Great men and Peers to treat and give 
your councel: the word Nobiſcum implicth plain- 
ly the Kings Preſence. It- is a thing in reafori 
moſt abſurd, to make the King aſſent to the 
Judgments in Parliament, and allow Him no part 
in the Conſultation this were to make the King 
a Subjet, Councel loſeth the name of Corncel, 
and becomes a Command if it put a Neceſſi- 
ty upon the King to follow it : ſuch Imperious 
Councels, make thoſe that are but Counſellors 
in name to be Kings in Fa&t: and Kings them- 
ſelves to be but Subjefts. We read in Sir Ro- 
bert Eatton, that towards the end of the Saxons, and 
the firſt times of the Norman Kings, Parliaments ſtood 
in Cuſtom-grace fixed to Eaſter, Whitſontide, and 
Chriſtmas, and that at the Kings Court, or Palace, 
Pate 
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Parliaments ſate in the Preſence, or Privy Chamber : 
from whence he infers, an Improbability to believe the 
King excluded His own Preſence > and unmannerly for 
Gueſts to bar Him their Company who gave them their 
Entertainment, And although now a-days the Parli- 
ament fit not in the Court where the Kings houſhold 
.xemains, yet ſtill even to this day, to ſhew that Par- 
Haments are the Kings Gueſts, the Loxd Steward of 
the Kings Houſhold keeps a ſtanding Table to enter- 
tain the Peers during the fitting of Parliament; and 
he alone, or fome from, or under him, as the Trea- 
ſurer, or Comptroller of the Kings Houſhold takes 
the Oaths of the Members of the Houſe of Commons 
the firſt day of the Parliament, 

Sir Richard ScroopSteward of the Houſhold . Lew: 
of our Sovereign Lord the King, by the Com- ***** 
mandment of the Lords fitting in full Parliament in 
the Great Chamber, put F. Lord Gomeniz, and Willi- 
am Weſton to anſwer {everally to Accuſations brought 
againſt them. 

The Necellity of the King's Preſence in Parliament, 
appears by the Delire of Parliaments themſelves in 
former times 3 and the Practice of it Sir Robert Cotton 
proves by ſeveral Precedents: whence he concludes, 
that in the Conſultations of State, and Deciſions of pri- 
vate Plaints, it is clear from all times, the King was 
not only preſent to adviſe, but to determine alſo, When- 
foever the King is preſent, all Power of judging, 
which 1s derived from Hzs. ceafeth : The Votes of the 
Lords may ſerve for matter of Advice, the final 
Judgment is only the Kings. Indeed, of late years, 
Queen Mary, and Queen, Elizabeth,by reaſon of their | 


Sex, being not ſo fit for publick Aſſemblies, have ? 
brought it out of Uſe, by which means it is come | 
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fo paſs, that many things which were in former 
times ated by Kings themſelves, have of late been 
left to the Judgment of the Peers; who, in Quality 
of Judges extraordinary, are permitted for the Eaſe 
of the King, and in His abſence, to determine ſuch 
matters as are properly brought before the King 
Himſelf fitting in Perſon, attended with Hzs great 
Corncel of Prelates and Peers. And the ()rdinances 
that are made thete, receive their Eſtabliſhment ei- 
ther from the Kings Preſence in Parliament, where 
his Chair of State is conſtantly placed 3 or at kaſt 
from the Confirmation of Him, who in all Courts, 
and in all Cauſes is Supream Judge. All Judge- 
inent is by, or under Him 3 it cannot be without, 
much leſs againſt his Approbation. The King only 
and none but He, if He were able, ſhould judge all 
Cauſes 3 faith Brafon, that ancient Chief Juſtice in 
Hen. 3. time. 

An ancient Precedent T meet with cited by Maſter 
Selten, of a judicial Proceeding in a Criminal Cauſe 
of the Barons before the Conqueſt, wherein I obſerve 
the Kings Will was, that the Lords ſhould be Judges, 
in the Cauſe wherein Himſelf was a Party 3 and He 
ratified their Proceeding : The caſe was thus, Earl 
'Godwin having had a Trial before the Lords under 
King Hardicanute, tonching the Death of Alfred 
(Son to King Ezthelbert, and Brother to him who 
was afterward Edward the Confefſor) had fled out 
of England; and upon his Return, with Hope of 
Edward the Confeſſor's Favour, he ſolicited the Lords 
to intercede for him with the King; who (confult- 
ing together,) brought Godwin with them before, the 
King to obtain his Grace and Favour: But the King 
preſently, as foon- as he beheld him, faid, Thow 
Cee D 2 Traytor 
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Traytor Godwin, I do appeal thee of the Death of my 
Brother Alfred, whom thou haſt moſt trayterouſly ſlain 3 
Then Godwin exculing it, anſwered, My Lord the 
King, may it pleaſe your Grace, T neither betrayed nor 
killed your Brother, whereof 1 put my ſelf upon the Fudg- 
ment of your Court : Then the King ſaid, Tow noble 
Lords, Earls, and Barons of the Land, who are my 
Liege men now gathered here together, and have heard 
My Appeal, and Godwins Anſwer, I Will that in 
this Appeal between Us, ye decree right Judgment, and 
do true Fuftice. The Earls and Barons treating of this 
among themſelves, were of differing Judgments 
ſome ſaid that Godwin was never bound to the 
King either by Homage, Service, or Fealty, and 
therefore could not be his Traytor, and that he had 
.not ſlain Alfred with his own hands: others ſaid, 
that neither Earl nor Baron, nor any other Subject 
ef the King could wage his War by Law againſt 
the King in his Appeal 3 but moſt wholly put him- 
{elf into the Kings Mercy, and offer competent 
Amends. Then Leofric Conſul of Cheſter, a good 
man before God and the World, ſaid, Earl Godwin 
next to the King, is a man of the beſt Parentage 
of all England, and he cannot deny but that by his 
Counſel Alfred the Kings Brother was ſlain, there- 
fore. for my part I conſider, that He and his Son, 
and all we twelve Earls who are his Friends and Kinſ- 
men, do go humbly before the King, laden with ſo 
much Gold and Silver as each of us can carry in our 


Arms, offering him That for his Offence, and hum- 


bly praying for Pardon, And he will pardon the Earl, | 


and taking his Homage and Fealty, will reſtore him 
all bis Lands, All they in this form lading them- 7 


{clves with Treaſure, and ceming to the King, did *' 
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ſhew the Manner and Order of their Conſideration, 
to which, The King not willing to contradift, did r4- 
tifie all that they had judged. oe 

23 Hen. 2, In Lent there was an Afembly of all 
the Spiritual and Tempora} Barons at Weſtmin- 
feer, for the detexminativin of that great Con- 54% 
tention between Alfonſo King of Caſtile, and Sancho 
King of Navarre, touching, divers Caſtles, and Ter- 
ritories in Spain, which was by compromiſe 
ſubmitted to the Judgment of the King of Eng- 
land. And the King, conſulting with his Bi- 
ſhops, Earls, and Barons, determined it (as he faith) 
Himſelf in the firſt Perſon, in the Exemplitication of 
the Judgement. 

- 2 Ot King Fobn alſo, that great Controverlic 
touching the Barony that William of Mowbray 
claimed againſt William of Stutvil, which had de- 
pended from the time of King Hen. 2. was ended by 
the Corncel of the Kingdom, and Will of the Kang: 
| Concilio regni, & voluntate Regis. © 

The Lords in Parliament adjudge William de Weſton 
to Death for ſurrendring Barwick Caſtle, but for | 
that Our Lord the King was not informed of ***** 
the manner of the Judgment, the Conſtable of the 
Tower, Allen Buxall, was commanded ſafely to keep the 
Jaid William zentill he hath other Commandment from or 
Lord the King, 4. Ric, 2. 

Alſo the Lords adjudged Fohn Lord of Gomentz for 
{urrendring the Towns, and Caſtles of Ardee: _ , 
and for that he was a Gentleman, and Seldew. 
Bannaret, and had ſerved the late King , he 
fhould be beheaded, and for that our Lord the King 
was not informed of the manner of the Tudgment, the 
Execution thereof ſhall be reſpited untill our Lord the 
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King ſhall be informed. It is commanded to the Con- 


ſtable of the Tower, ſafely to keep the' ſaid John, un-. 


till be bath other commandement from our Lord the. 


King. 

5 the caſe of Hen. Spencer Biſhop of Norwich, 
7 Ric. 2. who was accuſed for complying with the 
French, and other Failings 3 the Biſhop complained, 
what was done againſt him, did not paſs by the Af- 
{ent and Knowledge of the Peers z whereupon it 
was ſaid in Parliament, that The cogniſance and Pu- 
niſhment of his Offence did, of common Right, and ati- 
tient Cuſtom of the Realm of England, ſolely and whol- 
ly belong to Our Lord the King, and no other : Le cogni- 
Jance &+ puniſſement de commune droit & arntienne cu= 
ftome de Royalme de Engleterre, ſer! &- per tout apper- 
teine au Roy noſtre Seignteur, & a nul autre, 

. In the caſe of the Lord de 12 Ware, the Judgment 
of the Lords was, that he ſhould bave place next after 
the Lord Willoughby of Erisbe, by conſent of all, cx- 
cept the Lord Windſor : and the Lord Keeper was re- 
quired to. acquaint Her Majefty with the Determination 
of the Peers, and to know her Pleaſure concerning the 
ſame. eb | 

The Inference from theſe Precedents, is, that the 
Deciſive or Judicial Power exerciſed in the Chamber 
of Peers, is merely derivative, and ſubſervient to the 
Supreme Power, which reſides in the King, and is 
grounded folely upon his grace and favour : for 
howſoever theFglouſe of Commons do alledge thcir 
Power to be founded on the Principles of Nature, 
in that they are the Repreſentative Body of the 


Kingdom ( as they fay ) and ſo being the whole, | 


may take care, and have power by Nature to preſerve 
themſelves : yet the Houſe of Peers do not, nor can- 


we 
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not make any ſuch the leaſt Pretence, ſince there is 
no reaſon in Nature, why amongſt a company of 
men who are all equal, ſome few (ſhould be picked 
out to be exalted above their Fellows, and have 
power to Govern thoſe who by Nature are their 
companions, The difference between a Peer and a 
Commoner, is not by Nature, but by the grace of the 
Prince : who creates Honours, and makes thoſe Ho- 
nours to be hereditary ( whereas he might have gi- 
ven them for life onely, or during pleaſure, or good 
behaviour ) and alſo annexeth to thoſe Honours the 
Power of having Votes in Parliament, as hereditary 
Counſellours, furniſhed with ampler Privileges than 
the Commons: All theſe Graces conferred upon 
the Peers, are fo far from being derived from 
the Law of Nature, that they are contradictory and 
deliructive of that natural equality and freedom 
of mankind, which many conceive to be the foun- 
dation of the Privileges and Liberties of the Houſe 
of Commons : there 1s ſo ſtrong an oppolition be- 
tween the liberties of Grace and Nature, that it had 
never been poſſible for the two Houſes of Parliament 
to have ſtood together without mortal Enmity, and 
eternal jarring, had they been raiſcd upon ſuch op- 
polite foundations : But the truth is, the Liberties 
and Privileges of both Houſes have but one, and the 
{elf-ſlame foundation, which is nothing elſe but the 
meer and ſole Grace of Kings. 

Thus much may ſerve to ſhew the Nature and Q- 
riginal of the deliberative and decifive Power of the 
Peers of the Kingdom. | 


The matter about which the deliberative power is 
converlant, is generally the Conſulting and Advi- 
| D 4 ting 
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ſing upon any nrgent Buſmeſs which concerns the 
King, or Defence of the Kingdom : and more eſpeci- 
ally ſometimes in preparing new Laws 3 and this 
Power is grounded upon the Writ  *' 
' The deciſive Power is exerciſed in giving Judgment 
in ſome difficult Caſes 3 but for this Power of the 
Peers, I find no Warrant in their Writ, ; 
" Whereas the Parliament is ſtyled the Supreme Court, 
it muſt be underſtood properly of the King fitting 
in the Houſe of Peers in' Perſon; ahd but impro- 
= of the Lords without: him : Every Supreme 
ourt muſt have the Supreme Power, and the' Su- 
preme Power is alwayes Arbitrary for that is Arbi- 
trary which hath no Superiour on Earth to control 
it. The laſt Appeal in all Government, mult {till be 
to an Arbitrary Power, 'or elſe Appeals will' be 
in Ininitum, never at 'an end. The Legiſlative Pow- 
er is an Arbitrary Power, for they are zermini coite 
vertibiles. | Do Tl 
The main Queſtion in theſe our dayes is, Where 
this Power Legiſlative remains ? or is placed 3 ipon 
conference of the Writs of Summons for both Hou- 
ſes, with the ' Bodies and Titles of our Ancient Acts 
of Parliament, we ſhall find the Power of making 
Laws reſts ſolcly in the King, ' Some afhrm, that a 
part of the Zegiſlative Power 'is in either of the Hou- 
ſes 3 but beſides invincible reaſon from the Nature of 
Monarchy it ſelf, which muſt have the Supreme 
Power Alone 3 the-conſtant Antient Declaration of 
this Kingdom is againſt it, For howſoever of later 
years in the Titles and Bodies of our Acts of Parlia- 
ment it be not ſo particularly expreſſed who is the 
Author and Maker of our Laws, yet in almoſt all 
Dur elder Statutes it is preciſcly expxefled, that they 
DIE: -.- CO, en are 
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are made by the King Himſelf : The general words 
uſed of later times, that Laws are made by Autho- 
rity of Parliament, are particularly explained in for- 
mer Statutes, to mean, That the King Ordains, the 
Lords Adviſe, the Commons Conſent, as by comparing 
the Writs with the Statutes that expound the Wri 
will evidently appear. 

Magna Charta begins thus, Henry by the grace of 
God, Know ye, that WE of Our Meer and Free Will 
have given thele Liberties. 

' In the ſelf-ſame ſtyle runs Charta de Foreſta, and 
tells us the Author of it. | 

The Statute de Scaccario 41 H. 3. begins in theſe 
words, The King Commandeth, that all Bailiffs, She- 
riffs,and other Officers, &c. And concerning the Juſti- 
ces of Cheſter,the King Willeth &c.and again,He Com: 
mandeth the Treaſurer and Barons of the Exchequer 
upon their Allegiance. | 

The Stat. of Marlborough, 52 Hen, 3. goeth thus: 
The King hath Made theſe As, Ordinances, and $ta- 
tutes, which He Willeth zo be Obſerved of all bis Sub- 
jeas, bigh and low. 

3 Edw. 1. The Title of this Statute 1s, Theſe are the 
ACTS of King EDIVARD 3 and after it follows, 
The KING hath Ordained theſe ACTS 3; and in 
the firſt Chapter, The King Forbiddeth and Com- 
mandeth, That none do hurt, damage, or grievance 
to any Religious Man, or Perſon of the Church : 
and in the thirteenth Chapter, The King prohibiteth 
that none do Raviſh or take away. by force, any Maid 
within age. 

6 Edw. 1. It is ſaid, Onr Sovereign Lord the 
King bath eſtabliſhed theſe As, commanding they be 
obſerved within this Realm: and in the _ 
bf ap 
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Chap. the words arc, The King of bis ſpecial Grace 
granteth, that the Citizens of London ſball.recover in an 
Aﬀſfiſe, Damage with the Land. 

The Stat. of Feft. 2. faith, Our Lord the King 
hath ordained; that the Will of the Giver be obſerved : 
and in the 3. Chap. Qur Lord the King hath ordain- 
&d, that a woman after the Death of her Husband ſhall 
recover by a Writ of Entry. 

The 5tat. of Quo Warrants ſaith, Our Lord the 
King at His Parliament, of his fpecial Grace, and for 
Aﬀection which he beareth to his Prelates, Earls, and 
Barons, and others, hath granted, that they that haut 
Liberties by Preſcription ſhall enjoy them. | 

In the Stat. de finibus Levatis, the Kings Words 
are, We intending to provide Remedy in our Parliament 
bave ordained, &c. 

28, Edw. 1. c. 5. The King Wills, that the Chan- 
cellor, and the Juſtices of the Bezcb ſhall follow Him, 

ſo that he may have at all times ſome neer unto him that 
be learned in the Laws : and in Chap. 24. the words 
are, Our Lord the King, after full Conference and De- 
bate had with his Earls, Barons, Nobles, and 
_ Great men, by their whole Conſent, hath ordain- 

Oc. 

The Stat. de Tallagio (if any ſuch Statute there 
be) ſpeaks in the Kings Perſon, No Officer of Ours : 
No Tallage ſhall be taken by Us; We. Will and 
Grant. | 
1. Edw. 2, begins thus, Our Lord the King Wil- 
«th and Commandeth. 
The Stat. of 9. the ſame King, ſaith, Our Lord the 
King, by the A(ſent of the Prelates, Earls, and other 
great States, hath Ordained, | 
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10, Edw. 2. It is provided by our Lord the King and 
bis Juſtices. 

The Stat. of Carlile faith, We bave ſent our Command 
in writing firmly to be obſerved. 

1. Edw. 3, begins thus, King Edw. 3. at his Par- 
liament at the requeſt of the Commonalty by their Petiti- 
on before him, and his Councel in Parliament, hath 
granted, &c. and in the 5th Chap. The King willeth, 
that no man be charged to arm himſelf otherwiſe than he 
was wont, 

5. Edw. 3. Our Lord the King, at the Requeſt of 
his People, hath eftabliſhed theſe things, which He Wills 
to be kept. 

_ 9. Of the ſame King there is this Title, Our Lord 
the King by the Aſſent &c. and by the Advice of his 
Conncel being there, hath ordained, &c. 

In his 10 year, it is faid, Becauſe Our Lord King 

Edw. 3. hath received by the Complaint of the Prelates, 
Earls, Barons, alſo at the ſhewing of the Knights of the 
Shires, and his Commons by their Petition put in his 
Parliament, &c. Hath ordained, by the Aſſent ec. at 
the Requeſt of the ſaid Knights and Commons, Oc. 
' The fame year in another Parliament you- may 
find, theſe be the Articles accorded by Our Lord the 
King, with the Aſſent, &rc. at the Requeſt of the 
Knights of the Shires, and the Commons by their Petition 
put in the ſaid Parliament. 

In the year-Book 22 Eqdw.3. 3. pl. 25. It is ſaid, 
The King makes the Laws by the Aſſent of the Peers 
and Commons , and not the Peers and Commons, | 

The Stat. of 1. Ric. 2, hath this Beginning, Riche - 
ard the 2, by the Aſſent of the Prelates, Dukes, Earls 
and Barons, and at the Inſtance and ſpecial Requeſt of 
the Commons, Oxdained. A 

| - There 
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There being a Statute made 5 Ric. 2. c. 5. againſt 
Lollards, in the next year the Commons Petition 
Him, Supplient les Commons que come un eftatute fuit 
fait, &c. The Commons beſeech, that whereas a Statute 
was made in the laſt Parliament, &c. which was ne- 
wer Aſſented to, nor Gramed by the Commons, but 
that which was done therein was done without their Aſ= 
ſent. In this Petition the Commons acknewledge 
it a Statute, and ſo call it, though they afſented 
not to it. 

I7' Ric. 2. it. 44. The Commons defire, ſome 
prerſning to make a Law which they conceive hurtful to 
#be Commonwealth ; That His Majeſty will not paſs it. 
As for the Parliaments in Hen. 4. Hen. 5. Hen. 6. 
Edw. 4. and Ric. 3, Rejgns, the moſi of them 
do agree in this one Title, Our Lord the 
King by the Advice and Aſſent of His Lords, and 
at the fpecial Inſtance and Requeſt of the Com- 
w201s, Hath ordained. - The Precedents in this Point 
are ſonumerous that it were endleſs to cite them. | 

The Statutes in Hen. 7. days do for the moſt 
part agree, both in the Titles and Bodies of the Acts, 
in theſe words : Our Lord the King by the Aſſent of 
#be Lords Spiritual and Temporal, andthe Commons in 
Parliament aſſembled, and by the Authority of the fame, 
hath ordained. 
| Unto this Kings time we find the Commons very 
often petitioning, but not ' petitioned unto. The firlt 
Petition made to the Commons that I meet 
with among the Statutes, is but in the middlg 

| ofthis King Hen 7. Reign, which was ſo well ap- 
proved, that the Petition it ſelf is turned into a 
Statute: It begins thus, To the Right Worſhipful 
Commons in this preſent Parliament aſſembled : 
. Sheweah 
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Sheweth to your diſcreet Wiſdoms, the Wardens of the 
Fellowſhip of the Craft of Upholſters within London, 
&c. This Petition, though .it be direQed to the 
Commons in the Title ; yet the Prayer of the Petiti= 
on is turned to the King, and not to the Commons; 
for it- concludes, therefore it may pleafe the Kings 
Highneſs by the Advice of the Lords Spiritual and Tem- 
poral, and bis Commons in Parliament, &c. 

Next for the Statutes of Hen. 8, they do moſt part 
agree,both in their Titles, and the Bodies of the Acts, 
with thoſe of his Father King-Hen. 7. 

Laſtly, In the Statutes of Edw. 6. Qu. Mary, 
Q. Elizabeth, K. Famer, and of our Sovereign Lord 
the King that now is, there is no Mention made in 
their Titles of-any Aﬀent of Lords and Commons, 
or of any Ordaining by the King,' but only in gene- 
ral terms it 1s Ge Afis made in Parliament + or 
thus, At the Parliament were Enadted : yet in the 
Bodies of many of theſe Acts of theſe laft Princes, 
there is ſometimes Mention made of Conſent of Lords 
and Commons, in thele or the like words: It is Ena- 
ed by the King, with the Aſſent of the Lords and Com- 
mons > Except only in the Statutes of our Lord Ki 
Charles, wherein there 1s no Mention,that I can find 
of any Conſent of the Lords and Commons; or 
Ordaining by the King : But the words are, Be is 
Enatied by Authority of Parliament : or «lie, Be 3x 
Enatted by the King, the Lords Spiritus! and Tempo- 
ral, and Commons , as it they were all Fellow-Coame 
miſſioners, 

Thus it appears, that even till the time of K. Ex. 6, 
who lived but in our Fathers dayes, it was punCual- 
ly expreſſed in every King's Laws,that the Statutes & 
Ordinances were made by the King. And withal we 
may 
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may ſee by what degrees the Styles, and Titles of 
s of Parliament have been vanied, and to whoſe 
iſadvantage. The [higher we look, the more ab- 
ſolute we find the Power of Kings in Ordaining, 
Laws : nor do we meet with at firſt ſo much as the 
Aﬀent or Advice of the. Lords mentioned. Nay, if 
we calt our eye upoh many Statutes of thoſe that be 
of moſt Antiquity, they will appear as if they were 
no Laws at all ; but as if they had been made only 
to teach us, that . the Puniſhments of many Offences 
were left to the meete pleaſure of Kings. The puni- 
tive part of the Law, which gives 'all the Vigour 
and Binding Power to the Law, we fmd committed 
by the Statutes tothe Kings meer Vil and Pleaſure, 
as if there were no Law at all. I will offer a few 
dents to the Point. TP 
_ - 3 Edw. 1. c. 9: (aith, That Sheriffs, Coroners, and 
Bailiffs, for concealing of Felonies, ſhall make grievoiis 
Fines at the Kings pleaſure. | 
Chap. 13. Ordains, That ſuch as be found culpable 
E R zviſhing of Women, ſhall Fine at the Kings plea» 
A | 
' Chap. 15. ſaith, The penalty for detaining a Priſon- 
er that is mainpernable, is a Fine at the Kings plea- 
ſure, or a grievous Amercement to the King; and, he that 
ſhall take Reward for deliverance of ſuch, ſhall be at the 
Great Mercy of the King. 

Chap. 20. Offenders in Parks or Ponds ſhall make 
-Fines at the Kings pleaſure, 

Chap. 25. Committers of Champerty, and Extortios 
_ - to be puniſhed at the Kings pleaſure. my 
P. 31. Purveyors, not paying for what they take, 
a be Geicreity venting Tx Ke plea- 
'LUTC, / 
\ Chap, 
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' Chap. 32. The King ſhall puniſh Grievouſly che 
Sheriff, and him that doth maintain Qnarrels. 

Chap. 37. The King ſhall grant Attaint in Plea of 
Land where it ſhall ſeem to him neceſſary. , 

7 Edw. 1. faith, Whereas of late, before certain Per- 
* ſons deputed to Treat upon Debates between Us and cer= 
tain Great Men, it was accordefl, that in our next Par 
liament proviſion ſhall be made by Vs, and the common 
Aﬀſſent . of the Prelates, Earls, and Barons, that in all 
Parliaments for ever, every man ſhall come withouz 
Force and Armour. And now in our next Parliament 
the Prelates, Earls, Bavons, and Commonalty have ſaid, 
That to US it belongeth, through Our Royal Signo- 
ry, ſiraitly to defend Force of Armour at all times, 
when it (hall pleaſe Us, and to puniſh them which 
{hall do otherwiſe, and hereunto they are- bound to 
Aid Us their Sovereign Lord at all Seaſons when 
Need ſhall be. | 

13 Edw. 1. Takers away of Nuns from Religious 
Houſes, Fined at the Kings Will. | 

IF by the Default of the Lord that will -not avoid 
the Dike, Underwoods, © and Buſhes in High-wayer, 
murder be done, the Lord ſhall make Fine at the Kings 
pleaſure. | 
28 Edw.1. If a Gold-ſmith be attdinted for not 
Aſſaying, Touching, and Working Veſſels of Gola, be 
= be puniſhed by Ranſome at the Kings plea- 

Ure. 

2 Hen. 4. The Commons defire they may bave An- 
ſwer of their Petitions before the gift of any Subſidy ; ts 
which the 'King anſwers, He would conferr with the 
Lords, and'do what ſhould be beft according to their Ad- 
vice, and the laſt day of Parliament He gave thi An- 


 ſwer, That that manner of Doing had not been Seen, 
nor 
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nor uſed ' in no time of his Progenitors' or. Pre: 
deceſſors, that they ſhould have any ' Anſwer of their 
Petitions, or knowledge. of it . before they have (hewed, 
and finiſhed all their other Buſineſs of Parliament, be it 
of any Grant, Buſineſs, or otherwiſe, and therefore the 
ing would not in any wayes change the Good . 
Cuſtoms and Uſages Made and Uſed of Antient 
5 Hen. 4. C. 6, Whereas one Savage. did Beat and 
waime one Richard Chedder Eſquire, Menial Servant 
to Tho. Brook, Knight of the Shire for Somerſet-ſhire, 
the Statute ſaith, Savage ſhall make Fine and Ranſom 
at the Kings Pleaſure, ,_ Tas EV: | 
8 Hen. 4. It is faid, POTESTAS PRINCIPIS 
NON EST INCLUSA LEGIBUS, the Power of 
the Prince is not included in the Laws. | ; 
13 Hen. 4. mt. 20, we read of a Reſtitution in 
Bloud, and Lands of William Laſenby, by the King, 
by the Aſſent of the Lords Spiritual, and Commons 
omitting the Lords Temporal. | 
2 Hen. 5. in a Law made, there is a Clauſe, That 
i is the Kings Regalty to grant or deny ſuch of their P&« 
titions as pleaſeth Himſelf. | 
6 Hen. 6. c. 6. An Ordinance was made for to en« 
dure As long, as it ſhall pleaſe the King, | 
11 Hen. 7. ci 1., hath this Law, The King owv 
Sovereign Lord, calling to His remembrance the duty of 
Allegiance of His Subjefts of this His Realm, and that 
by reaſon of the ſame they are bound to ſerve their Prince 
end Sovereign Lord for the time being in His Wars, for 
the Defence of Him, and the Land, againft every Rebel- 
lion, Power, and Might reared againſt Him , 'and with 
Him to enter and abide in Service in Battel, if Caſe 
ſo require ; and that for the ſame Service, what fortune 
ever - 
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ever fall by chance in the ſame Battel, againſt the Mind 
and Will of the Prince ( as in this Land ſome time 
paſt hath been ſeen _) that it is not reaſonable, but 
againſt all Laws, Reaſor, and good Conſcience, that the 
ſaid Subjefts, going with their Sovereign Lord in Wars, 
attending upon Him in His Perſon, or being in other plas 
ces, by his Commandement within the Land, or without, 
any thing ſhould loſe or forfeit, for doing their true 
Duty and Service of Allegtance 3 Be it therefore EnaG- 
ed, That no Perſon that ſhall. attend upon the King, and 
do Him true Service, (ſhall be attainted therefore of 
Treaſon, or any other Offence by Ac of Parliament, or 
otherwiſe, Ys I | - 
Alſo the 18 Chap. of the ſame Year ſaith, here 
every Subject by the Dyty of his Allegiance is bounden 
to Serve and Aſſiſt his Prince and Sovereign Lord at all 
Seaſons when need ſhall require, and- bound to give at= 
tendance upon his Royal Perſon, to defend the ſame 
when He (hall fortune to go in Perſon in. War for De- 
fence of the Realm, or 5-aw's His Rebels and Enemes, 
for the Subduing and Repreſſing of them, and their mali- 
tious purpoſe, | Ws OS RE. 
briſtopber Wray, Serjeant at Law, choſen Speak- 
&r, 13 Eliz. in his Speech to Her Majeſty, ſaid; that 
for the orderly Government of the Commonwealth, 
three things were neceffary : | 
1. Religiort. 
2, Authority. 
22 + = yon | BA | 
. By the firſt, we are taught not only our Duty to God, 
hut to obey the Ducen, and that not only in Temporals, 
but in Spirituals, in which Her Power is abſolute. 
Mr. Grivel in the 35 Eliz. ſaid in Parliament, #7: 
wiſhed not the making of many Laws > ſince the more we 
6 EE rake, 
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make, the leſs Liberty we have our ſelves > Her Majeſty 
not being bound by them. 
| Fox further proof that the Legiſlative Power is 
proper to the King, we may take notice, that in an- 
tient time, as Sir Edw. Coke ſaith, All Aﬀs of Par- 
liament were in firm of Petitions : if the Petitions 
were from the Commons, and the Anſwer of them 
the King's, it is cafie thereby to judge who made 
the Act of Parliament : Alſc Sir Fo. Glanvil affirms, 
hat in former times the courſ: of Petitioning the 
King was this, The Lords and Speaker, either by Words 
or Writing, preferr'd their Petition to the King ;, this 
then was called the Bill of the Commons, which being 
received by the King, part He received, part He put out, 
end part be ratified} for as it came from Him, it was 
drawn into a Law. ; 
| Alſo it appears, that Proviſions, Ordinances, and 
Proclamations, made heretofore out of Parliament, 
have been alwayes acknowledged for Laws and 
Statutes: We have amongſt the printed Sta- 
Feerton, flutes, one called the Statmte of Ireland, da- 
_  tedat Weſtminſter, 9 Feb. 14 Hen. 3. which 
is nothing but a Letter of zhe King to Gerard Son of 
Maurice Juſticer of Ireland. 
' The Explanations of the Statate of Glouceſter made 
by the King and His oice only, were received al- 
wayes for Statutes, and are ſti]l printed with them. 
Alto the Statute made for the correQtion of the 
tweltth Chapter of the Statute of Glowceſter, was 
Signed under the Great Seal, and ſent to the Ju- 
tices of the Bench after the manner of a Writ Pa- 
tent, with a certain Writ cloſed, dated by the Kings 
hand at Weſtminſter, 2 Maii 9 Edw. 1. requiring 
that they ſhould do and execute all and every thing con- 
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tained in it, though the ſame do not accord with the 


Stat. of Glouceſter in all things. 

The Proviſions of Merton made by the King at ari 
Aſſembly. of Prelates, and the greater part of the 
Earls and Barons, for the Coronation of the King, 
and his Queen Elinor, ate in the form of a Procla- 
mation, and begin Proviſum eſt in Citria domini Regis 
apud Merton, _. . | | 

19 Hen. 3. a Proviſion was made, de aſſiſa preſen- 
tationis, which was continued and allowed for a 
Law untill the $:at. of Weſt. 2. which provides the 
contrary in expreſs words, | 
In the old Statutes it is hard to diſtinguiſh what 
Laws were made by Kings in Parliament, and what 
out of Parliament : when Kings called Peers only to 
Parliament, and of thoſe how many, or whom they 
pleaſed, ( as it appears anciently they did J it was 
no eaſe matter to put a difference between a Coun- 
cel-Table, and a Parliament : or between a Procla- 
tration and a Statute : Yet it is moſt evident, that iri 
old times there was a diſtinction between the Kings 
ſpecial or Privy Comncel, and His Common Comncel of 
the Kingdom : and His ſpecial Councel did fit with 
the Peers in Parliament, and were of great and ex- 
traordinary Authority there. 

In the Stat. of Weſtm. r. it is ſaid, Theſe are the 
Aits of K. Edw. 1. made at His firſt Parliament by 
His Councel, and by the Aſſent of Biſhops, Abbots, 
Priors, Earls, Barons, and all the Commonalty of the 
Realm, | 
The Stat. of 4&on Burne!l hath theſe words, The 
King for Himſelf, and by His Councel, hath Ordaus 
ed and Eſtabliſhed. 
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Ta articulis ſuper Chartas, when the Great Charter 
was confirmed at the Requeſt of the Prelates, Earls, 
| and Barons, are found theſe two proviſions: 

1. Nevertheleſs the King and his Councel do not in- 
tend by reaſon of this Statute to diminiſh the Kings Right. 

2. Notwithſtanding all theſe things before-mentioned, 
or any part of them, both the King and his Councel, 
aud all they that were preſent, Will and intend, that the 
Right and Prerogative of His Crown ſhall be ſaved to 
Him in all things. 

The Stat. of Eſcheators hath this Title, At the Par- 
liament of our Sovereign Lord the King, By His Councel 
it was agreed, and alſo by the King himſelf commanded. 

1 Edw. 3. where Magna Charta was confirmed, 

this Preamble is found, At the requeſt of the Common- 
alty, by their Petition made before the King and His 
Councel in Parliament, by the Aſſent of the Prelates, 
Earls, and Barons. &c. 
- The Statute made at York 9 Edw. 3. goeth thus : 
Whereas the Knights, Citizens, and Burgeſſes defired 
Orr Sovereign-Lord the King in His Parliament by their 
Petition, &c. Our Sovereign Lord the King, defiring 
#he profit of His People, By the Aſſent of His Prelates, 
Earls, Barons, and other Nobles of His Realm, and 
by the Advice of His Councel being there, Hath Or- 
dained. 

25. Edw.3. In the Statute of Purveyors, where - 
the King, at the requeſt of the Lords and Commons, 
made a Declaration what Offences ſhould be adjudged 
Treaſon: It is there further ſaid, if per-caſe any man 
ride Armed with Men of Arms a any other to ſlay 
him, or rob him, It is not the Mind of the King, 
or of His Councel : that in ſuch caſes it ſhall be ad- 
judged Treaſon. By this Statute it appears, that 

CVEnN 
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even in the caſe of Treaſon, which is the Kings own 
Cauſe, as, wherear a man doth compaſs, or imagine 
the Death of Our Lord the King, or a man do wage 
War againſt Our Lord the King in His Realm, or be 
adherent to the Kings Enemies in his Realm, giving to 
them Aid or Comfort in the Realm, or elſewhere \, in all 
theſe caſcs it is the Kings Declaration onely that makes 
it to be Treaſon: and though it be ſaid, that Dif- 
ficult points of Treaſon ſhall be brought and ſhewed to 
the King, and His Parliament, yet 1t is faid, it is the 
mind of the King and his Councel, that determines 
what ſhall be adjudged Treaſon, and what Felony, or 
Treſpaſs. 

27 Edw. 3, the Commons preſenting a Petition 
to the King which the Kings Comncel did miſlike, 
were content thereupon to amend and explain their 
Petition: the Petition hath theſe words, To their 
moſt redoubted Sovereign Lord the King, Praying, Tour 
Jaid Commons, that whereas they bave prayed bim to 
be diſcharged of all manner of Articles of the Eyre exc. 
which Petition ſeemeth to his Councel to be prejudicaal 
unto bim, and in Difinheriſon of his Crown if it were (0 
generally granted. His ſaid Commons not willing nor 
. deſiring to demand things. of Him, or of bis Crown pcy- 
petually, as of Eſcheats, &rc. But of Treſpaſſes, Miſ- 
priſons, Negligences, Ignorances, &c. 

And as in Parliaments the Kings Councel were of 
Supereminent Power, ſo, out of Parliament Kings 
made great Uſe of them, 

King Edw. 1. finding that Boge de Clare was diſ- 
charged of an Accuſation brought againſt him in Par- 
liament, commanded him nevertheleſs to appear b:- 
. fore him and his Councel, ad faciendum & veci- 
piendum quod per Regem &+ ejus Concilinm fucrit 
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faciendum, and ſo proceeded to the Examination of 
the whole Cauſe, 8 Ew. 1 

Eadw, 3. In the dap candy ( which was the 
ancient Courcel-taþle at Weſtminſter ) upon the 
complaint of Eliz. Azdley, commanded James Aud- 
ley to appear before Him and His Comncel, and de- 
termined a Controverſie between them, touching, 
Land contained in her Jointure, Rot. clauſ. de An. 41 
Edw. 3. 

_ Hen. 5. In a Suit bcfore Him and 7 Cowncel, For 
the Titles of the Manors of Serre and St. Lawrence in 
the Iſle of Thanct in Kent, took order for the' Sc- 
gelling the Profits till the Right were tried. 

* Hen. 6. commanded' the Juſtices of the Bench to 
ſtay the Arraignment of one Verney in London, till 
they had other Commandment from Him and His 
Conncel, 34 Hen. 6. rot. 37. in Banco. 

| Edw. 4. and his Councel in the Star-Chamher 
heard the Cauſe of the Maſter and poor Brethren of 
Saint Leonard's in York, complaining that Sir Hugh 
Haſtings, and others, withdrew from them a great 
part of their Living, which confiſted chiefly upon 
the having of a Thrave'of Corn of every Plow-land 
within the Counties of Tork, Weftmorland, Cumber- 
land, and Lancaſhire, Rot. pat. de an. 8, Eqw. 4+ 
part. 3. memb. 14. 

Hen. 7. and his Councel in the Star-Chamber, de- 
creed, that Margery and Florence Becket ſhould ſue no 
further i in their cauſe againſt Alice Radley Widow, 
for Lands in Wolwich and Plunited in Kent, for as 
much as the matter had 'been heard firlt before the 
Corncel of Edw. 4. after that before the Preſident 
of the Requeſts of that King Hen. 7. and then laſtly 
before the Ceuneel of the ſaid King, 1 Hen, 7. 

In 
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In the time of Hey. 3. an Order or Proviſion was 
made by the Kings Cowncel, and it was pleaded at 
the Common Law in Bar to a Writ of Dower the 
Plaintifs Atturney could not deny it, and thereupon 
the Judgment was, ideo fine die. It ſeems in thoſe 
days an Order of the Kings Councel, was either 
parcell of the Common Law, or above it. 

Alſo we may find, the Judges have had Regard, 
that before they would reſclve or give Judgment in 
new Caſes, they conſulted with the Kings Privy 
Councel. . 

In the caſe of Adam Brabſon who was affaulted 
by R. W. in the Preſence of the Juſtices of Aſſiſe at 
Weſtminſter, the Jud ges would have the Advice of the 
Kings Councel: tor in a like Caſe, becauſe R. C. 
did ſtrike a Juror at Weſtminſter which paſſed againſt 
one of his Friends, It was adjudged by all the Coun- 
cel that his right hand ſhould be cut off, and his Lands 
and Goods forfeited to the King, 

Green and Thorp were ſent by the Judges to the 
Kings Councel, to demand of them whether by the 
Stat. of 14 Edw. 3. 16, a word may be amended 
in a Writ, and it was anſwered that a word may 
be well amended, although the Stat. ſpeaks but of 
a Letter or Syllable. 

In the Caſe of Six Thomas Optbred, who brought 
a Formedon again a poor man and his Wife; they 
came and yielded to the Demandant, which ſeemed 
ſuſpitious to the Court 3 whereupon Judgment was 
ſtaid, and Thorp ſaid that in the like caſe of Ges 
Blacket it was ſpoken of in Parliament, and we were 
commanded that when any like ſhould come we 
ſhould not go to Judgment without good Advice 3 
therefore the Judges Concluſion was, Sues az comune 
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zl & comment ils voilent gue 1 nous devommus Faire, nous 
polums fairi& autrement niviit en ceſt caſe z ſue to the 
Councel, and as they will have us to' do, we will 
do; ind otherwiſe not in this Caſe, 39 Edw. 3. 

' Thus we ſee! the Judges themſelves were . gui- 
ded by the Kings Coincel, and yet the Opinions 
of Judges have guided: the Lords in Parliament in 
Point of Law. ** 

” All the Judges of the ' Realm, Barons of -Ex- 
ichequer, of the Quoit; the Kings learned Coun- 
.cel, and the Civilians, Maſters of Chancery, are 
called Temj oral Aſſiſtants by Sir 'Edw. Coke, and 
though he deny them Voices in Parliament,” yet he 
confeſſeth, that by their Writ they have Power both 
to treat, ' "aid. zo give Comtcel,” 'T cannot tind that 
the Lords have any other -Power by their Writ: 
'the Words of the' Lords Writ are, That you be 
preſent with Us the Prelates, Great men, and Peers, 
ro treat aud. give your Counſel : The words of 
the Judges Writ are, that you be preſent with Us, and 
others of the Counſel (and ſometimes with Us only) to 
treat and give yoter Conn ſel, 

The Judges uſually joyned in - Committees with 
the Lords in all Parliaments, even in Queen -E1iz. 
: Reign, untill her 39th Year; -and 'then upon the 
7th of November,” the Judges were appoint&d to at- 
zend the Lords." And whereas the Judges have Liber- 
ty in the upper Houſe it ſelf,upon 'Leave given'them 
by the L; Keeper, to cover thetnſelves, now-at Com- 
mittees they tit always uncovered. | 
* The Power of Judges in *Parlianicit is beſt 
underſtood, if' we conſider how the! judicial Pow- 
br of Pecyr hath 'becri exerciſed in matter of Judi- 
cature': : we may nd. it hath been the- Practict, 
that 


The Free-holders Grand Inqueſt. «v9 


- that though the Lords in the Kings Abſence giye 
. Judgment in. Point of_ Law, yet they are to be 
dire&ed- and regulated by the Kings Judges, who 
are” belt; able to give Dire&ion in the difficult 
Points of the Law 5 which ordinarily are un- 
known to the Lords. And therefore, if any Er- 
rour be committed in. the Kings Bench, which is 
the higheſt ordinary Court of Common Law in 
the .Kingdom, that Errour mutt be redrefled in 
Parliament, And the Manner is, faith. the Lord 
Chancellor Egerton, If 2 Writ of Errour be ſued 
in Parl. upon a Judgment given by the Judges in the 
Kings Bench,. the Lords of the bigher Houſe alone, (with- 
out the Commons ) are to examine the Errours. The 
Lords are to proceed according to the Law, and for 
their Judgments therein they are to be informed by the 
Advice and Councel of the Fudges, who are to inform 
them what the Law is, and to dire} them in their 
Judgment ;, for the Lords are not to follow theix own Diſ- 
eretion or Opinion otherwiſe. Tus | 

28 Hen. 6. the Commons made Sute that W. de 
la Pool D. of Suffolk, ſhould: be committed +0 Priſon 
for many Treaſons, and other Crimes , the Lords of 
the higher Howſe were doubtful what Anſwer to give; 
the Opinion of the Jndges was demanded, their Opinion 
was, that he ought not to be committed, for that the 
- Commons did not charge him with any particular Of- 
fence, but with general Reports and Slanders : this. 
Opinion was allowed. 

31. Hen, 6, A Parliament being prorogued, in 
the Vacation, the Speaker of the Houſe of Commons 
- was condemned ' in a thouſand Pounds Damages in 
an Action of Treſpaſs, and. committed to Priſon 
in Execution for the ſame : when the Parliament 

Was 
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was re-aſſembled, the Commons made ſute to the 
King, and Lords, to have their Speaker delivered, 
The Lords demanded the Opinion of the Judges, 
whether he might be delivered out of Priſon by 
Privilege of Parliament 3 upon the Judges Anſwer 
it was concluded, that the Speaker ſhould remain. in 
Priſon according to the Law, notwithſtanding the Pri- 
wilege of ' Parliament, and that he was Speaker, which 
Reſolution was declared to the Commons by Moyle 
the Kings Serjeant at Law, and the Commons were 
commanded in the Kings name by the Biſhop of 
Lincoln (in the abſence of the Arch-biſhop of Can- 
#erbury, then Chancellor) to chuſe another Speaker. 
Hen. 8. A Queſtion was moved in Parliament, 
FW bether Spiritual Perſons might be convented before Tem- 
poral Judges for criminal Cauſes? there Six Fobn Fi- 
nexx and the other Judges delivered their Opinion, 
that theymight and ought to be; and their Opinzon allow- 
'ed and maintained by the King and Lords, and Dr. 
Standiſh who before had holden the ſame Opinion, was 
delivered from the Biſhops. 
I find it afhrmed, - that in Cauſes which receive De- 
* germination in the Houſe of Lords, the King hath no 
Vote at all, no more than in other . Courts of miniſterial 
Fariſdiftion. True it is, the King hath no Vote at 
all if we underſtand by Vote, a Voice among others: 
for he hath no partners with Him in giving Judge- 
ment. - Bat if by no Vote is meant he hath no Pow- 
er to judge; we diſpoil him of his Sovereignty: 
It is the chief Mark of Supremacy to judge in the 
higheſt Cauſes, and laſ Appeals. This the Chil- 
dren of Tſrael full well underſtood, when they peti- 
tioned for a King to judge them it the dernier refort 
be to- the Lords alone, then they have the Suprema- 
Cys 
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cy. But as Moſes by chuling Elders to judge jn 
{mall Cauſes, did not thereby loſe his Authority 
to be Judge himſelf when he pleafed, even in | the 
ſmalleſt matters, much lefs in the greateſt, which he 
reſerved to himſelf: ſo Kings by _ others { 
to judge under them, da not thereby _- them- 
(clves of a Power to judge when they think good. 

There is a Diſtintion of theſe times, that Kings 
themſelves may not judge, but they may ſee and lock, to 
the Tudges, that f 0 give Tudgment according to Law, 
arid for this Purpoſe 'only (as ſome ſay) Kings may 
ſometimes fit in the Courts of Juſtice. ' But it is 
pot potſible for Kings to ſee the Laws ex- 
ecuted, except there be a Power in Kings both 
to judge when the Laws are guely executed, 
and when not; as alſo to compell the Judg- 
es if they do not their Nuty. Without ſuch Power 
a King litting in Courts is but a Mockery, and a 
Scorn to the Judges. And if this Power be allow- 
ed to Kings, then their og are ſupream 
in all Courts. And indeed onr Common Law 
to this Purpoſe doth preſume that the King hath al. * 
Laws within the Cabinet of His Breaſt, in' Scrinio 
peftoris, faith Crompton's Juriſdiction. 108, 

When ſeveral of our Statutes leave many things 
to the Pleaſure of the King, for us to interpret all thoſe 
Statutes of the Will and Pleaſure of the Kings Fuftices 
only,is to give an abſolute Arbitrary Power to the Ju- 
Rices in thoſe Cales wherein we deny it to the King. 

| The Statute of 5 Hen. 4. c. 2. makes a Difference 

betweeen the King, and the Kings Fuſtices, in theſe 

words, Divers notorious Felons be indifted of divers Fe- 

lonies, Murders, Rapes: and as well before the Kings 

Tuſtices, as before the King himſelf, arreigned of * _ 
rca 


Felomes, 
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. | I read, thatin An. 1256, Hen. 3. fate in the Ex- 
chequer, and there ſet down Order for the Appearance of 
Sheriffs, and bringing in their Accounts ,, there was 
five Marks ſet on every Sheriffs Head for a Fine, be- 
cauſe they bad ' not diſtrained every Perſon that might 
difpend fifteen pounds Lands by the Tear, to receive the 
Order of Knighthood, according as the ſame Sheriffs 
were commanded. 

In Michaelmas Term,. 1462, Edw. 4. ſate three 
dayes together in open Court in the Kings Bench. 

For this Point there needs no further Proofs, be- 
cauſe Mr. Pryn doth confeſs, that Kings themſelves 
have ſate jn Perſon in the Kings Bench, as other Courts, 
and: there given Tudgment, p. 32, Treachery and Dil- 
loyalty, &c. | 
- Notwithſtanding all that hath been (aid for the 
Legiſlative and | Judicial Power of Kings, Mr. Pryn 
is {0 far from yielding the King a Power to make 
Laws, that he- will not grant the King a pow- 
er to hinder a Law from being made 3 that is, he 
allows Him not a Negative Voice . in moſt caſes, 
which is due to every other, even ta the Mean- 
eſt Member of the Houſe of Commons in his Judg- 
ment. 

To prove the King hath not a Negative Voice, his 
main, and in truth, his only Argument inſiſted on, 
is a Coronation-Oath, which is {aid anciently ſome 
of our Kings of England have taken, wherein they 
grant to defend and protect the juſt Laws and Cuſtoms, 
which the Vulgar hath, or ſhall chuſe : Fuſtas Leges 
& Conſuetudines quas vulgus elegerit : Hence Mr. 
Pryn concludes, that the King cannot deny any Law 
which the Lords and Commons ſhall make choice 
of 3 for ſo he will have »#/gus to ſignihe, 

| Ml ; Though 
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Though neither our King, nor many of His Pre- 


deceſſors ever took this Oath, nor were bound to 
take it, for ought appears 3 yet we may adimit 


that our King hath taken it 3 and anſwer, we may 


be confident, that neither the Biſhops, nor Privy 


Councel, nor Parliament, nor any other whoſo- 


ever they were that framed, or penn'd this Oath, 
ever intended in this word Vulgus the Commons in 
Parliament, much leſs the Lords : they would ne- 
ver ſo much diſparage the Members of Parliament, 
as to diſgrace them with a Title both baſe and 
falſe : it had been enough, if not too much, to 
have called them Poprlus, the People; but Vulgus, 
the Vulgar, the rude Multitude ( which hath the 
Epithet of Ignobile Vilgus ) is a word as diſhonou- 
rable to the Compoſers of the Oath to give, or for 
the King to uſe, as for the Members of the Parlia- 
ment to receive 'it being moſt falſe : for the Peers 
cannot be Vilpus, hoes they are the prime Per- 
ſons of the | ran : next, the Knights of the 
Shires are, or ought to be notable Knights, or 
notable Eſquires, or Gentlemen, born ## the Connties, 
as ſhall be able to be Knights : then the Citizens and 
Burgeſſes are to be moſt ſufficient, none of theſe can 
be Vulgus : even thoſe Free-holders that chuſe 
Knights, are the beſt and ableſt men of their Coun- 
ties 3 there being for every Free-holder, above ten 
of the Common People to be found to be term- 
ed the Vulgar : Therefore it reſts that v#/gus muſt 
ſignifie the vrlgar or commen People, and not the 
Lords and Commons. 

But now the. Doubt will be, what the Com- 
mon. People, or #/gas, out of Parliament, have to 
do to chuſe Laws ? The Anſwer is cafie and _ 
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there goeth before guas wlgus, the Antecedent 
Conſuetudines, that is, the Cuſtoms which the Vulgas 
hath, or ſhall chuſe. Do- but obſerve the Nature of 
Cuſtom, and it is the Vulgus or Common Peaple only 
who chuſe Cuſtoms: Common Ulage time out of 
mind: creates a Cuſtom, and the commoner an 
Uſage is, the ſtronger and the better is the Cuſtom; 
no where can ſo common an Uſage be found, as 
among the Valgar, who are ſtill the far greateſt 
part of every Multitude : if a Cuſtom be common 
through the whole Kingdom, it is all one with the 
Conamon Law in England, which is ſaid to be 
Common Cuftom. Thus in plain Terms to protect the 
Cuſtoms which the Valgar chuſe, is to ſwear to prote 
the Common Laws of England. 

But grant that Ye/gws in the Oath, ſignifies Lords 
and Commons, and chat Conſuetudines doth not fig- 


nite Cuſtoms, but Statutes, (as:Mr. Pryn for a de- 
ſperate Shift affirms,) and let elegerit be the Future, 


or Preterperfet Tenſe, even which Mr. Pryn pleaſe, 
yet it cannot exclude the Kings negative Voice , for 
as Conſyctudizes goeth before ques wlgns, fo doth 
ju#tas ſand before leges &- conſuetudines : {o that not 
all Laws, but only all juſt Laws are meant. If the 
fole Choice of the Lords and Commons, did oblige 
the King to proteQ their Choice, without Power 
of Denial, what Need, or why is the Word juſtat 
put in, to raiſe a Scruple that ſome Laws may be 
unjult ? Mr. Pryn will not fay that a Decree of a 
General Councel, or of a Pope is infallible, nor (I 
think) a Bill of the Lords and Commons is infallible, 
juſt, and impoſſible 'to erre; if he do, Sir Edward 
Cokg will tell him that Parliaments have been mtterly 
deceived, and that in caſes of greateft Moment, even in 


caſe 
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caſe of High Treaſon: and he calls the Statute of 1x 
Hen. 7. an unjuſt and ſtrange At. But it may be Mr, 
Pry: will confeſs that Laws choſen by the Lords and 
Commons may be unjult, ſo that the Lords and: Come 
mons themſelves may be the Judges of what is juſt, 
or unjuſt, But where a King by Oath binds his 
Conſcience to protedt juſt Laws, it concetnis hit to 
be ſatisfied in his own Conſcience, that they be juſt, 
and not by an implicite Faith, or blind Obedience ; 
no man can be ſo proper a Judge of the Juſineſs of 
Laws, as he whoſe Soul mult lie at the Stake for the 
Defence and Safeguard of them. 

\ Beſides, in this very Oath the Ns doth ſivear, 
to do equal and right Fuſtice and Diſcretion, in Mercy 
and Toth in all | 2/arates : facies freri in omni» 
bus judicits tuis equam & refam juſtitiam & diſcreti« 
onem in- Miſericordia & Veritate: it we allow the 
King Diſcretion and Mercy in his Judgments, of Ne- 
= he muſt judge of the Juſineſs of the 

WSe 

Again, the clauſe of the Oath, quas vulgus ele- 
gerit, doth not mention the aſſenting unto, or grant- 
ing any new Laws, but of holding, proteiing, and 
ftrengthning with all bis Might, the juſt Laws that 
were already in Being : there were no need of Might 
or Strength, if afſenting to new Laws were there 
meant, | 

Some may wonder, why there ſhould be ſuch La- 
bouring to deny the King & negative Voice, ſince a 
negative Voice is in it (elf ſo poor a thing; that if 
a man had all the Negative Voices in the Kingdom, 
it would not make him a King nor give him 
Power to make one Law: a negative Voice is but 2 
privatve Power, that is, no Powcr at all to do or act 

o ; any 
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any thing 3 but a Power .only to hinder the Power 
of another, Negatives are of ſuch a malignant or 
deſtructive Nature, that if they have. nothing elſe 
to deſtroy, they will, when they meet, deſtroy one 
another, which is the reaſon why two Negatives 
make an Affirmative, by deſtroying the Negation 
which did'hinder the Afatmation : A King -with a 
Negative Voice only, is but like a Syllogiſme of pure 
negative Propoſitions, which can conclude nothing, 
It muſt be an Affirmative Voice that makes both a 
King, and a Law, and without it there can be no 
imaginable Government. 

' Thereaſon is plain why the Kings negative Voice 
is (0 eagerly oppoſed : for though it give the King: 
no Power todo any thing 3 yetit gives him a Power 
to hinder others : though it cannot make Him a King, 
yet it can help him to keep others from being Kings. 

For Concluſion of .this Diſcourſe of the negative 
Voice of the King, I (hall oppoſe the Judgment of a 
Chief Fuſtice of England, to the Opinion of him that 
calls himſelf an «titer Bariſter of Lincolns Inn, and let 
others judge who is the better Lawyer of the two: 
the words are Brafon*s, but concern Mr, Pryn to lay 
them to heart 3 Conceriing the Charters and Deeds of 
Kings, the Juſtices nor _=— men neither ought, nor 
can difpute \ nor yet if there riſe a Doubt in the Kings 
Charter, can they interpret it , and in doubtful and ob- 
ſecure Points, or if a word contain two Senſes, the In- 
terpretation, and Will of Our Lord the King is to be ex+ 
pedted, ſeeing it is his part to interpret, who makes the 
Charter : full well Mr. Pryn knows, that when Bra- 
Gon writ, the Laws that were then made, and ftri- 
ved for, were called the Kings Charters, as Magna 
Charta, Charta de Foreſts, and others; ſo that in 

| _— Bras 
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Brafton's Judgment the King hath not only a Nega- 
tive Voice to hinder, but an Affirmative, to make a 
Law, which is a great deal more thati Maſter Pry 
will allow him. | SRI... - 
' Not only the Law-maker, but alſo the ſole Fudge 
of the _ # the King, in the Judgment of Brafton; 
theſe are his words : Rex & non alius debet jttditate, 
fi ſolus ad id ſufficere poſſit, the King and no other 
ought to judge, if He alone were able. Much like 
the words of Bratton, ſpeaketh Briton, where, after 
that he had ſhewed that the King # the Viceroy of 
God, and that He hath diftributed his Chatyge into 
ſundry portions, becauſe He alone is not ſufficient 
to hear all Complaints of His People, then he ad- 
deth theſe words, in the Perſori of the King : Nous 
polons que noſtre juriſdiftion ſoit fuer torts Juriſdiftte 
ens, &c, We Will that Our Turiſdiion be above all 
the FuriſdiGtions of Onur Realm, ſo as in all mannei of 
Felonies, Treſpaſſes, Contrafs, and in all other aGions 
Perſonal or Real We have Powe to yield, or cauſe to be 
yielded, ſuch Fudgmenis as do appertait without other 
Proceſs , whereſvever we know the right Truth as 

udges, 
Neither was this to be taken, ſaith Mr. Lambard; 
to be meant of the Kings Bench, where there iz on- 
ly an imaginary preſence of His Perſon, but it muſt ne- 
ceſſarily be underſtood of a Furiſdifdion remaining 
and left in the King's Royal Body and Breſt, diſtin 
from that of His Bench, and other ordinary Coutts; be- 
cauſe he doth immediately after, ſeverally fet forth 
by themſelves, as well the authority of the Kings 
Bench, as of the othet Coutts, od 

* And that this was no new-rnade Law, Mt. Lant- 
hard puts us in tairid of a Saxon Law of King Ed- 
F gar 
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o4rs. Nemo in lite Regen appellato, Cc, Let no man in 
Fai appeal tanto the King, unleſs be cannot get Right at 
home, but if that Right he too Heavy for him, then let 
him go to the King to have it eaſed. By which it 
may evidently appear, that even {ſo many years ago 
there might be Appellation made to the Kings Perſon, 
tphenſoever the Cauſe ſhould enforce it, 

The very like Law in Effect is to be ſeen in the 
Laws of Canutus the Dane, ſometimes King of this 
Realm, out of which Law Maſter Lambard gathers, 
that the King Himſelf had a High Cort of Juſtice, 
wherein it ſeemeth He ſate in Perſon, for the words be, 
Let bim not ſeek, to the. King, and the ſame Court of 
the King did judge not only according to meer 
Right 'and Law, but alfo after Equity and good 
Conflciences OB | 

\ For the Cloſe, I ſhall, end with the Suffrage of 
our late Antiquary Sir Hezry Spelman, in his Gloſ. 
ſary, he ſaith, Omnis Regni Juſtitia ſolius Regis eſt,&c, 
All Fuſtice of the Kingdom is only the King's, and He 
alone, if He were able, ſhould Adminiſter it , but that- 
being impoſſible, He is forced to delegate it to Miniſters, 
whom he bounds by. the limits of the Laws 5 the pofi- 
trve Laws are only about Generals in particular Ca« 
ſes, they are ſometimes too ſtrict, ſometimes too remiſs, 
and ſo, oft Wrong inſtead of Right will be done, if we 
ſtand to ſtrict Law : alſo Cauſes hard and difficult dai- 
ly ariſe, which are comprehended in no Law-books, in 
thoſe there is a neceſſity of running back to the King, the 
Fountain of Juſtice, and the Vicegerent of God himſelf, 
who in the Commonwealth of the Jews took ſuch Cauſes 
to His own cogniſance, and left to Kings not only the Ex- 
ample of ſuch Furuadifion, but the Prerogative alſo, 


Of 
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Of Privilege of Parliament: 


| Hat need all this ado, will ſome ſay, 
to ſift out what is compriſed in 

the Writ for the EleGtion of the Commons 
to Parlizment, fince it is certain, though 
the Writ doth not, yet Privilege of Parlia- 
ment gives ſufticient Power for all Proceed- 
ings of the Two Houſes? It is anſwered, 
that what ſlight Eſteem ſoever be made of 
the Writ, yet in all other-caſes the Original 
Writ 1s the Foundation ofthe whole buli- 
neſs, or a&ion : and to vary in Subſtance 
from the Writ,makes a nullity in the Cauſe; 
and the Proceedings thereupon : and where 
a Commiſtioner exerciſeth more Power 
than is warranted by his Commiſhon, eve- 
ry fuach At is void, and in many Caſes 
puniſhable : yet we will lay afide the Writ, 
and apply our ſelves to confider the Nature 
of .Privilege of Parliament, The Task is 
the more diftcult, for that we are not told 
What the number of Privileges are, of 
which they- be ; ſome do think that as 
there be dormant Articles of Faith in the 
Roman Church; which are not yet decla- 
red; fo there be likewiſe Privileges dor- 
mant in the Houſe of Commons, not yet 
r 2 re- 
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revealed, we muſt therefore be content in 
a generality to diſcourſe of the Quality 
or Condition of Privilege of Parliament, 
and to confine our ſelves to theſe three 
points : 

1. That Privilege of Parliament gives 
no power; but only helps to the execution 
of the Power given by the Writ. 

. . 2, That the Free-holders by their Ele&i- 
ons give no Privilege. 

3. That Privilege of Parliament is the 
Gift of the King. 

Firſt, The End or Scope of Privilege of 
Parliatnent 1s not to give any Power to do 
any publick At, not warranted by the 
Writ - but they are intended as Helps only 
to enable to the Performance of the Duty 
enjoyned, and ſo are ſubſervient to the 
Power compriſed in the Writ : For Inſtance, 
the grand Privilege of Freedom from Arreſts 
doth not give any Power at all to the 
Houſe of Commons to do any, a&t; but by 
taking away from the Free-holders and 
other Subjects the Power of Arreſts, the 
Commons are the better inabled to attend 
the Service to which they are called by the 
King. 

In many other Caſes the Servants, or 
Miniſters of the. King are privileged, and 
protected much in the ſame Nature, The 
SErs 
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Servants in houſhold to the King may not 
be arreſted without ſpecial Licence: Alſo 
the Officers of the Kings Courts of Juſtice, 
have a Privilege not to be ſued in any other 
Court but where they ſerve and attend; 
and to this Purpoſe they are allowed a 
Writ of Privilege. Likewiſe all ſuch as ſerve 
the King in his Wars, or are imployed on 
forreign Afeairs for him, are protected from 
Actions and Sutes. Nay the Kings Prote- 
Ction ' deſcends to the privileging even of 
Lanndreſſes, Narſes, and Midwives, it they 
attend upon the Camp, as Sir Edw. Coke 
ſaith, quia Lotrix, ſeu Nutrix, ſen obſtetrix. 
Beſides the King proteGs his Debtors from 
_ of the Subject till his own Debts be 

aid. 

: Theſe ſorts of ProteCtions are Privileges 
the Common Law takes notice of, and al- 
lows : and hath ſeveral DiſtinCtions of them; 
and ſome are ProteTons, quia profedurns, 
and others are, quia moraturys : lome are 
with a Clauſe of volumns for Stay of Suits : 
others with a Clauſe of Nolumns for the 
ſafety of mens Perſons, Servants, and 
Goods: and the Kings Writs do vary 
herein according to the Nature of the Bu- 
linels. 

- But none of theſe Privileges or Protecti- 
ons do give any Power; they are not pg- 
2 ſitio 
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ſtice, but privative : they take away and 
deprive the Subje&t of the Power, or Li- 
berty to arreſt, or ſue, in ſome caſes only : 
no ProteQion or Privilege doth defend in 
point of Treaſon, Felony, or Breach of the 
Peace: Privileges are directly contrary to 
the Law, for otherwiſe they ſhould not be 
Privileges, and they are to be interpreted 
in the ſtricteſt manner, as being odions and 
contrary to Law : we ſee the Uſe of Privi- 
leges; they do but ferve as a Diſpenſation 
againſt Law, intended originally, and prin- 
cipally for the expediting of the Kings Buſt- 
neſs ; though ſecondarily, and by accident 
there do ſometimes redound a Benefit by 
them to the Partics themſelves that are pro- 
tected. Strictly, and properly every Privi- 
lege muſt be againſt a publick or common 
Law, for there 1s no Uſe or Need of a pri- 
vate Law to protect, where there 1s no pub- 
lick Law to the contrary: Favours and Gra- 
ces which are only beſides, and wot againſt 
the Law, do not properly go under the 
name of Privileges, though common Uſe 
do not diſtinguith them: I know no other 
Privilege that can be truly fo called, and 
to belong to the Houſe of Commons, which 
1s ſo vaſt and great, as this Privilege of 
their Perſons, Servants, and Goods: this 
being indeed againſt the Common by 

a * "2 7 6 an 


The Freebolders Grand Inqueſt, 71 


and doth concern the whole Kingdom to 
take notice of it, if they muſt. be bound 
by it. | 

ling this grand Privilege of Free- 
dom from Arreſts, I read that in the 33 
Her. 8. the Commons did not proceed to 
the Puniſhment of Offenders for the breach 
of it, untill the Lords referred the Punjſh- 
ment thereof to the Lower Houſe. The 
Caſe is thus reported, George Ferrers Gen- 
tleman, Servant to the King, and Burgeſle 
for Plymouth, going tothe Parliament Houſe 
was arreſted in Lozdon, by Proceſs out of 
the Kings Bench for Debt, wherein he had 
before been condemned as Surety for one 
Welden at the Sute of one White: which 
Arreſt ſignified to Sir Thomas Moy! Speaker, 
and to the reſt; the Serjeant (called Sajzt- 
Johns) was ſent to the Counter in Bread- 
ſtreet to demand Ferrers: The Officer of the 
Counter refuſed to deliver himand gave the 
Serjeant ſuch il! Language that they fall to 

an Aﬀray : the Sheriff coming, taketh the 
Officers part, the Serjeant returned withaut 
the Priſoner: This being related to the 
Speaker and Burgeſles, they would fit no 
more without their Burgeſs; and riſing, re- 

paired to the Upper Houle, where the Cafe 

was declared by the Speaker befqre $ir 7ho- 
mas Audley Chancellor, and tbe Lords and 


F 4 Judg- 


93 The Free-bolders Grand Inqueft, 
Judges there aſſembled, who judging the 
Contempt to be' very great, referred the Pu- 
miſhmeyt thereof to the Houſe of Commons it 
ends | | 
ks Privilege of Freedom from Arreſts 
1s the only Privilege which Sir Edward 
Coke finds tq belong to the Houſe of Com- 
mons; he cannot, or at leaſt he doth not, 
ſo much as name any other in his Sedtion of 
the Privileges of Parliament : neither doth 
he bring ſo much as one Precedent for the 
Proof of this one Priyilege for the Houfe 
of Commons z . which may cauſe a Doubt 
that this ſole Privilege is not ſo clear as 
many do imagine. For in a Parliament in 
the ,27 Eliz. Richard Coke, a Member, be- 
ing ſerved with a Subpenra of Chancery, the 
Lord Chancellor thought the Houſe had no 
ſuch Privilege for Subpena's as they pretended; 
Neither would he allow of any Precedents 
of the Houſe cominitted unto them, for- 
merly uſed in that Behalf, unleſs'the Houſe 
of Commons could alſo prove the ſame 
to have been likewiſe thereupon allowed, 
and ratified alſo by Precedents in the Court 
Www __ ce" 
Ta the 39 of Eliz. Sir Edw. Hobby, and Mr, 
Brograve, Attorney of the Dutchy, were ſent 
by the Houſe totheLord Keeper, in thename 
of the whole Houſe, torequirehisLordfhip to 
TIF 3» os 


The Free-holders Grand Inqueſt. 23 
revoke two Writs of Subpena's,which were 
ſerved upon M. Th. Knevit,a Member ofthe 
Houſe, fince the Beginning of Parliament. 
The Lord Keeperdemanded of them, whe- 
ther they were appointed by any adviſed 
Conſideration of the Houſe, to deliver this 
Meſſage unto him with the word Required, 
in ſuch manner as they had done, or no - 
they anſwered his Lordſhip, yea + his Lord- 
ſhip then faid, as he thought reverently and 
honourably of the Houſe, and of their Li- 
berties, and Privileges of the ſame, ſa to 
revoke the ſaid Subpena's in that ſort, was to 
reſtrain Her Majeſty in Her greateſt Power, 
which i Juice in the Place whereiz he ſerveth 
»nder Her, and therefore he concluded, as 
they had required him to revoke his Writ, ſo 

he did require to deliberate. | 
Upon the 22 of February, being Wedneſ- 
day, 18 Eliz. Report was made by Mr. 
Attorney of the Dutchy,upon the Commit- 
tee, for the delivering of oneMr. HalFs man; 
that the Committee found zo Precedent for 
ſetting at large by the Mace any Perſon in Ar- 
reſt but enly by Writ, and that by divers 
Precedents of Records peruſed by the ſaid 
Cornmittee, 1t appeareth that every Knight, 
Citizen or Burgeſs which doth require Pri- 
vilege, hath uſed in that caſe to take a 
Corporal Oath before the Lord — 
| or, 
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Jor, or Lord Keeper, that ihe party for 
whom ſuch Writ is prayed, Ceme »p with 
him, and was his Servant at the time of the 
Arreſt made. Thereupon M. Hall was mo- 
ved by the Houſe to repair to the Lord 
Keeper, and make Oath, and then take a 
Warrant for a Writ of Privilege for his 
Servant. 

| It is accounted by ſome to be a Privi- 
lege of Parliament to have power to Exa- 
mine M:ſdemeanours of Courtsof Juſtice, and 
Officers of State : yet there is not the mean- 
eſt Subje& but hath liberty, upon juſt cauſe, 
to queſtion the miſdemeanour of any Court 
or Officer, if he ſuffer by them; there is no 
Law againft him for ſo doing 3 fo that this 
cannot properly be called a Privilege, be- 
cauſe it is not againſt any publick Law : It 
hath been eſteemed a great Favour of Prin- 
ces to permit ſuch Examinations : For, when 
the Lords were difpleaſed with the Great- 
neſs of Pierce Gavefton, it is ſaid, that in 
the next Parliament, the whole Aſſembly ob- 
tein of the King to draw Articles of their 
Grievances, which they did. Two of which 
Articles were, Firſt, that a/l Strangers fhould 
be baniſhed the Conrt and Kingdom : of 
which Gaveftoz was one. Secondly, that 
#he buſineſs of the State ſhould be treated of by 
the Conncel of the Clergy aud Nobles. ; 
n 
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In the Reign of King Herry the ſixth, 
one Mortimer, an Inſtrument of the Duke 
of York, by promiſing the Kentiſh men a 
Reformation, and yen, As from Taxations, 
wrought with the people, that they drew 
to a Head, and made this Mortimer (other- 
wile Jack Cade ) their Leader : who ſtyled 
himſelf Captain Mezd-all : He preſents to 
the Parliament the Complaints of the Com- 
mons, and he petitions that the Duke of 
LTork and ſome other Lords might be recerv- 
ed by the King into favour, , the undue 
Practices of Szffolk and his Complices, com- 
manded from his Preſence 3 and that all 
their Oppoſites might be baniſhed the 
Court, and put from their Offices, and that 
there might be a general amotion 'of cor- 
rapt Officers : Theſe Petitions are ſent from 
the Lower Houſe to the Upper, and from 
thence committed to the Lords of the Kings 
Privy Councel, who, having examined the 
particulars, explode them as frivolows, and 
the Anthors of them to be preſumptuous Re- 
bels. | 

Concerning Liberty, or freedom of Speech, 
I find, that at a Parliament at Black Friars 
in the 14 of Henry the Eighth, Sir Tho. More 
being choſen Speaker of the Houſe of Com- 
mons : He firſt diſabled himpelf, and then pe- 
titioned the King, that if in O— 
an 
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and Reaſoning, any man in the Commons 
Houſe ſhould ſpeak more largely than of duty 
they ought to do, that all ſuch Offences ſhould 
be pardoned, and to be entred of Retord ; 
which was granted. It is obſervable in this 
Petition, that liberty or freedom of Speech 
is not a power for men to ſpeak what they 
will, or pleaſe, in Parliament ; but a Priv- 
lege not to be puniſhed, but pardoned for 
the offence of ſpeaking wore largely than in 
duty ought to be ; which in an equitable con- 
ſtrufion muſt be underſtood of raſh, unad- 
viſed, ignorant, or negligent Eſcapes, and 
Slips in Speech: and not for wilful,malicious 
Offences 1n'that kind 3 And then the Pardon 
of the King was deſired to be upon Record, 
that it might be pleaded in Bar to all Acti- 
ons. And it ſcemeth that Ric. Strood and 
his Complices, were not thought ſufficiently 
protefted for their free Speech in Parlia- 
ment, unleſs their Pardon were confirmed 
by the King in Parliament, for there is a 
printed Statute to that purpoſe in H.8ths time. 
Touching the freedom of Speech, the Com- 
mons were warned in Q. Eliz. dayes not to 
meddle with the @ueens Perſon, the State, or 
Church-government. |nher time the Diſcipline 
of the Church was ſo ſtri&, that the Litany 
was read every morning in the Houſe of Com- 
mons, during the Parliament, and wow the 
om- 
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Commons firſt ordered to have a Faſt in the 
Temple upon a Sunday, the Queen, hindredit. 
21 Jen. Saturday,23 Eliz.theCaſe is thus re- 
rted : Mr. Paul Wentworth moveth for a 
Publick ſet Faſt, and for a Preaching every 
morning at 7 of the clock, before the Houſe 
ſate: the Houſe was divided about the Faſt, 
115 werefor it, and an roo againſtit; it was 
ordered, that as many of the Houſe as conveni- 
ently could, ſhould on Sunday fortnight after, 
Aſſemble, and meet together in the Temple- 
Church, there to hear Preaching, and to joyn to- 
gether in Prayer with Humiliation and F aſting, 
for the Aſſiſtance of God's Spirit inalltheir Con- 
ſultations, during this Parliament, and for the 
Preſervation of the Queens Majdjty and Her 
Realms: And the Preachers to be —_— by 
the Privy Councel that were of the Houſe, thas 
they may be Diſcreet, not medling with Innovati- 
on or Unquietneſs. This Order was followed 
by a Meſlage from Her Majeſty to the Houſe, 
declared by Mr. Vice-chamberlain, that Her 
Highneſs had a great Admiration of the raſhneſ 
of this Houſe, in committing ſuch an apparent 
ontempt of her _ Command, as to put it 
execution ſuch an Innovation, without Her pri- 
vity, or pleaſure firſt known, Thereupon Mr. 
Vice-chamberlain moved the Houle to make 
humble ſubmiſſion to Her Majeſty, acknow- 
ledging the ſaid Offence, and Contempt, cra- 
wing 4 Remiſſion of the ſame, with a full 
pur - 
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oſe to forbear the Committing of the like 
alla _ by the Conſent of Z whole 
Houſe, .Mr. Vice-chamberlain carried their 
Submiſſion to her Majeſty. | 
235 Eliz, Mr. Peter Wentworth, and Sir 
Henry Bromley, delivered a Petition to the 
Lord Keeper, defring the Lords of the up- 
per Houſe to be Suppliants with them of the 
lower Houſe, unto her Majeſty for entail- 
ing the Succeſſion of the Crown. Whereof a 
Bill was ready drawn by them. Her Maje- 
ty was highly diſpleaſed herewith, as con- 
trary to her former {trait Command, and 
charged the Councel td call the Parties. bes 
fore them : , Sir Thomas Henage (ent for them, 
and after Speech with them, commanded 
them to forbear the Parliament, and not 
to go out of their ſeveral Lodgings; after, 
they were called before the Lord Yeafinn 
the Lord Buckburſt, and Sir Thomas Henage; 
Mr. Wentworth was committed by them to 
the Tower, Sir Hexry Bromley, with Mr. 
Richard Stevens, to whom Sir Wow Broms 
ley had imparted the Matter, were ſent to 
the Fleet,as alſo Mr. Welch the other Knight 
for Worceſterſhire. 

In the ſame Parliament Mr. Morrice, At- 
torney of the Court of Wards, moved 
againſt the hard Courſes of the Biſhops, Or- 
dinaries, and other Eccleſiaſtical Jud —_ 

if 
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their Courts; ufed towards ſundry Learn- 
ed, and godly Miniſters and Preachers; and 
ſpake againſt Subſcription, and Oathsz and 
offer'd a Bill :to be read againſt Impriſon» 
ment for refuſal of Oaths - Mi: Dalton = 
poſed the Reading of it, as a thing exprelly 
againſt Her Majeſties Command, to med- 
dle in : Docor Lewin ſhewed, that Subſcri- 
ption was uſed even at Geneva: At two 
of the clock . the fame day, the Speaker, 
Mr.. Coke, ( afterwards Sir Edward Coke ) 
was ſent for to:the Court, where theQueen 
Her ſelf gave him in Command — 
to the Houſe :: She told him, 'It being wholy 
in Her Power #0.Call, ts Determine, to Aſſext, 
or Diſſent to any thing done in Parliament : 
that the Calling of This was only,that the Ma- 
Jeſty of God might be more religiouſly obſerved, 
by compelling, by ſome ſharp Laws, ſuch as 
neglef that Service : and that the Safety of 
Her Majeſties Perſon, and the Realn might 
be provided for : It was not meant they ſhould 
medadle with matters 'of State, or Cauſes Ec- 
cleſaſtical, (for ſo: Her Majeſty. t them) 
fhe wondred that any could be of ſo high Com- 
mantlement, to attempt ( they were Her 
own words ) a thing ſo expreſly contrary to 
that which She had commanded': wherefore 
with this She was highly offended : And. be- 
eauſe the words ſpoken by my Lord Keeper, are 
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not now perhaps well remembred,; or ſome be 
now here yon _ not then Ween. er _ 
reſties preſent Charge and expreſs Command is, 
I ” Bil touching the Ga nfo of State 
or Reformution in Cauſes Eccleſiaſtical, be ex+ 
hibited; and upon my Allegiance ( faith Mr. 
Coke ) I am charged, if any ſuch Bill be ex- 
bibited, not to read it, IT have been credi- 
bly informed, that the Queen ſent a Melſ- 
ſenger, or Serjeant at Arms, into the Houſe 
of Commons, and took out Mr. Morrice, 
and committed him to priſon : within few 
dayes after, I find Mr. Wroth moved in the 
Houſe, that they might be humble Suitors 
to Her Majeſty, that She would be pleaſed 
to ſet at liberty thoſe Members of the 
Houſe that were reſtrained. To this it was 
anſwered by the Privy Counſellors, that 
Her Majeſty had committed them for Cauſes 
beſt known to Her ſelf, and to preſs Her High- 
meſs with this Suit, would but hinder them 
whoſe Good is ſought : that the Houſe wy not 
call the Queen to account for what oth of 
Fer Royal Authority : that the Cauſes for which 
they are mn may be High and Dange* 
rows : that Her Majeſty liketh no ſuch @ueſti- 
ons; neither doth it become the Houſe to ſearch 
into ſuch matters, | | 
In the 39 Elzz. The Commons wete told 
#heir Privilege was Tea, and No; and =: 
ep 
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Her Majeſties Pleaſure was, that if the Speak- 
er perceived any idle. heads which would 
notſtick to hazard their own Eſtates; which 

will meddle with reforming the Church, and 
transforming the Commonweal, and do exhi- 
bit Bills tothat purpoſe ; the Speaker ſhould 
not receive them till they were viewed and 
conſidered by thoſe, whom it is fitter ſhould 
conſider of ſuch things,and can better judge 
of them: and at the end of this Parliament 
the Queen refuſed to paſs 48 Bills which had 
paſſed both Houſes: _ GEES. 

In the 28 of Eliz. the Queen ſaid, She was 
ſorry the Commons medled with chn(ing and re- 
turning Knights of the Shire for Norfolk, 4 
thing impertinent for the Houſe to deal withal, 
and only belonging to the Office and Charge of 
the Lord Chancellor, from whom the Writs if- 
ſue, and are returned. a i 
| 4 Hen. 4. The 10 of OGober, the Chancel- 
lor before the King declared, the Commons 
had ſent to the Kine, praying hint that they 
micht have Advice, and Communication with 
certain Lords about Matters of Buſineſsin Par- 
liament, for the common good of the Realmiwhicti 
Prayer Our Lord the King grationſly granted, 
making Proteſtation, he would not do it of Du- 
ty, nor 0f Cuſtom, but of his ſpecial Grace at this 
time: and therefore Our Lord the King 
charged the Clark of OO. that = 

Fge 
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Proteſtation ſhould be entred on Record npon 
the Parliament-Roll: which the King made 
known to them by the Lord _ and his 
Secretary 3 how that neitker of Due nor of 
Cuſtom, our Lord the King ought to grant any 
Lords to enter into Communication with then, 
of Matters touching the Parliament, but by his 
ſrc Grace at this time he hath granted their 
Requeſt in this Particular: upon which mat- 
ter, the ſaid Steward and Secretary made 
Report to the King in Parliament; that the 
ſaid Commons knew well that they could not 
have an A, uch Lords to commune with them, 
of any Buſineſs of Parliament, — 
cial Grace and Command of the King Him 
If. | 
f hath heretofore been a queſtion, whe- 
ther it be not an Infringing, and Prejudice 
to the Liberties and Privileges of the Houſe 
of Commons, for them to joyn- in Confe- 
rence with the Lords in Caſes of Benevolence, 
or Contribution, without-a Bill. 

In the 35 Eliz. on Tueſday the firſt of 
March, Mr. Egerton, Attorney general, and 
Do. Carey came with a Meſſage from the 
Lords ; their Lordſhips defired to put 'the 
Houſe in Remembrance of the Speech deli- 
vered by the Lord Keeper, the firſt day for 
Conſultation and Proviſion of Treafure, to 
be had aginft the great and imminent-Dan- 

| ; gers 
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pers of the Realm; thereupon their Lord- 
ihips did look to have ſomething from the 
Houſes, touching thoſe Cauſes before this 
time (and yet the Parliament had fate but 
three dayes, for it began Feb. 26.) and 
therefore their Lordſhips had hitherto omit- 
ted to doany thing therein themſelves. And 
thereupon their Lordſhips'defired, that ac- 
cording to former laudable Uſages between 
both Houſed in ſuch like Caſes; a Commit- 
tee of Commons may have Conference with 
a Committee'of Lords, touching Proviſion 
of Treaſure againſt the great Dangers of the 
Realm, which was preſently reſolved by 
the whole Houfe, and they ſignified to their 
Eord{hips the willirig, and ready Afſlent of 
the whole Houſe. At the Meeting, the 
Eords negatively affirm, not to aſſent to lefs 
than three Subfidies, and do inſiſt for a ſe- 
cond Conference. M. Francis Bacon yield" 
ed' to the Sublidy, but oppoſed the joyn- 
ng with the Lords, as contrary to the Pri- 
vileges of the Houfe of Commons; there- 
upon the: Houſe reſolved to have no Con- 
ference with the Lords, bur to give their 
Eordſ{hips moſt humble and dutiful Thanks 
with all Reverence for their favourable 
ard' courteous Offer of Conference, and to 
fignifte that the Commons cannot in thoſe 
Caſes of Benevolence, or Contribution joyn 


\., 
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in conference with their Lordſhips, with- 
out prejudice to the Libertiesand Privile 
of the Houſe : and to requeſt their Lordſhips 
to hold the Members ofthis Houſe excuſed in 
their not-afſenting to their Lordſhips ſaid 
Motion for Conference, for that fo tohave A(- 
ſented without a Bill, had been contrary to 
the Liberties and Privileges of this Houſe, 
and alſo contrary tothe former Precedents of 
the ſame Houſein like caſes had. This Anſwer 
delivered to the Lords by the Chancellor of 
the Exchequer, their Lordſhips ſaid, they 
well hoped to have had a Conference accor- 
ding totheir former Requelt, and defir'd to 
ſee thoſe Precedents by which the Commons 
ſeem to refuſe the ſaid Conference. But in 
concluſion it wasagreed unto, upon the Mo- 
tion of Sir Walter Raleigh, who moved, that 
without naming a Subſidy, it might be pro- 
pounded in general words, to have a Confe- 
rerce touching the Dangers of the Realm, 
and the 487. Supply of Treaſure to be 
provided ſpeedily for the ſame, according 
to the Proportion of the Neceſlity. 

In the 43 Eliz. Serjeant Heal (aid in Par- 
liament, he marvail'd the Houſe flood either at 
the granting of a Subſidy or time of Payment when 
all we have is her Majeſties, and She may lawfully 
at her Pleaſure take —_ #5 ; and that ſhe had as 
much right to all our Lands and (Goods, as to any 


Revenue ofthe Crown; and he ſaid he could prove 
| fl, 
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it by Precedents inthetimeof A. 3. K. John and 
K.Stepher. Theground upon which this Serje- 
antat Law went, may bethoughttheſame Sir 
Edw. Coke delivers in his Inſtitutes, where he 
faith, the firſt Kings of this Realm had all the 
Lands of England in Demeſne, and the great 
Manors &- Royaliſts they reſerved to themſelves, 
&+ of the remnant for the defence of the Kingdom 
enfeoffed the Barons : from whence it appears, 
thatno man holdsany Lands butunder a con- 
dition to defend the Realm:and upontheſelt- 
ſame Ground alſo the Kings Prerogative is rai- 
ſed,as being aPreheminence,in caſes of Neceſ- 
ſity,above, & before the Law of Property, or 
Inheritance.Certain it is, before the Commons 
wereever choſen tocometo Parliament, Iax- 
es or Subſidies were raiſed and paid without 
their gift. Thegreat and long continued Sub- 
ſidyof Dare-gelt was without any Gift of the 
Commons,or of any Parliamentart all,that can 
be proved. In the 8 H.3.a Subſidy of 2 Marks 
in Silver upon every Knights fee was granted 
tothe King by the Nobles, without any Com- 
mons. At the paſſing of a Bill of Sublidiesthe 


- words of theKing are, the Kine thanks his loyal 


SubjeFs, accepts their good Will 5+ alſo will hate 
t ſocleRoy remercie ſes loyauxSubjes,accept leur 
benevolence, & ault ainſi le veult : which Jaſt 
words ofainſ#le venlt,the King wills it to be ſo, 
arethe only words that makesthe At of Subs 


| tidy a Law to bind every man to the Pay- 


ment of it, G3 In 
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In the 39 Eliz. The Commons, by their 

Speaker, complaining of Monopolies, the 
Queen ſpake in private to the L. Keeper, 
who then made anſwer touching Mono 
lies, that Her Majeſty hoped her droat ond 
loving Subjeds would not take away Her Pre- 
rogative, which is the chiefeſt Flower in her 
Garland, and the principal and head Pearl in 
Her Crown and Diadem, but that they will 
rather leave that to Her Diſpoſition. 
The ſecond Point 1s, that the Free-hol- 
ders, or Counties do not, nor cannot give 
Privilege to the Commons in Parliament. 
They that are under the Law cannot prote& 
againſt it, they have no ſuch Privilege them- 
ſelves as to be free from Arreſts, and ACti- 
ons: for if they had, then it had been no 
Privilege, but it would be the Common 
Law-: And what they have not, they can- 
not give; Nemo dat quod non habet, neither 
dothe Free-holders pretend to give anyſuch 
Privilege, either at their Election, or by 
any ſubſequent Act; there is no mention 
of any ſuch thing in the return of the Writ; 
nor in the Indentures between the Sheriff, 
and the Free-holders. © 

The third Point remains, That Privilege 
of Parliament is granted by the King. It is 
a known Rule, that which gives the Form, 


gfoes the Conſequences of the Form 3 the K ing 
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by his Writ- gives the very Eſlence, and 
Form to the Parliament: therefore Privi- 
leges which are but Conſequences of the 

Form, muſt neceſſarily flow from Kings. 
All other Privileges and ProteQtons are 
the Ads of the King; and by the Kings 
Writ. Sir Edw. Coke ſaith, that the Prote7- 
on of mens Perſons, Servants, and Goods, 
#s done by a Writ of Grace from the King. 
At the preſentment of the Speaker of the 
Houſe of Commons to the King upon the 
firſt day of Parliament, The Speaker in the 
Name and Behoof of the Commons, hum- 
bly craveth that his Majeſty would be gra- 
ciouſly pleaſed to grant them their accu- 
ſtomed Liberties and Privileges; which Pe- 
tition of theirs, is a fair Recognition of the 
Primitive Grace and Favour of Kings 1n be- 
ſtowing of Privilege, and it is aſhrewd Ar- 
gument againſt any other Title : For our 
Anceſtors were not ſo ceremoniaus nor ſo 
full of Complement as ta beg that by Grace, 
which they might claim by Right. And 
the Renewing of this Petition every Parlia- 
ment argues the Grant to be but tempora+» 
ry,during only the preſent Parliament; and 
t they have been accuſtomed, when they 
have been accuſtomably tued, or petition- 
ed for. I will cloſe this Point with the 
Judgment of King James, who in his Decla- 
G 4 ration 


88 The Free-bolders Grand Inqueſt. 


ration —_— his Proceedings in Parlia- 
ment 1621. reſolves, that moſt Privileges of 
Parliament grew from Precedents which rather 
hew a Tokration than an Inheritance ; there- 
fore ke could not allow of the Style, calling it 
their ancient and undoubted Right and Inheri- 
tance, but could rather have wiſhed that they 
had ſaid, their Privileges were derived from 
the Grace and Permiſſion of his Anceſtors and 
Him: and thereupon he concludes, He caz- 
zot with Patience endure his Subje@s to ufe ſuch 
Antimonarchicall words concerning their Liber- 
ties, except they had ſubjoyned, that they were 
pranted unto then by the Grace and Fquours 
of bis Predeceſſors - yet he promiſeth to be 
careful of whatſoever Privileges they enjoy by 
long C ſtone and uncontrolled and lawful Pre: 
a «Ir Fas 
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]- every Alteration of Government there is 


ſomething new, which none can either Di- 

vine, or Judge of, till time hath tried it © 

weread of many ſeveral wayes of Governs 
ment ; but they have all, or moſt of them, beer: 
of particular Cities, with none, or very ſauall 
Territories 45 ef belonging to them. At this 
preſent the Government of the Low-Coun- 
tries, and of Swillerland, are 70t appropria- 
ted either of them to any one City, for they are 
compounded of ſeveral petty Principalities, 
which have ſpecial and different Laws and 
Privileges each of them ; inſomuch that the 
United Provinces, and united Cantons are but 
Confederacies and Leaguers, and not two en- 
tire Commonweals ; Aſſociates onely for mutual! 
Defence, Nay, the Cantons of Swiſlerland 
are not only ſeveral Republicks, but reputed to 
have different Forms of Commonmweals 3, ſome 
being ſaid to be Ariſtocratically governed, _ 
REED o -- 8 et " 
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others Democratically, as the Mountaineers : 
end ſome of the Cantons are Papiſts, and ſome 
Proteſtants, and ſome mixt of both : we do 
wot find that any large or great Dominion 
or Kingdom united in one Government, and 
under the ſame Laws, was ever reduced at 
once to any kind of Popular Government; 
and not confined to the ſubjeFion of one Ci- 
ty : This being a thing not yet done, requires 
the abler men to ſettle ſuch a Peaceable Go- 
vernment 4s is to be deſired : there being no 
Precedent in the caſe ; all that can be done in 
it, is, at firſt to enquire into ſuch other Govern- 
ments, as have been exiſtent in the World. 
As a Preface to ſuch an Enquiry, the Sacred 
Scripture ( if it be but for the Antiquity of it ) 
would be conſulted ; and then Ariſtotle, the 
grand Maſter of Politiques ; and after hint the 
Greek and Latin Hiſtorians that lived in Po- 
pular times, would be diligently examined. To 
excite others of greater Abilities to an exadter 
Diſquiſttion, I preſume to - aTaſte of ſome 
Dodrines of Ariſtotle, which are uſher'd in 
with a briefer Touch of the Holy Scriptures. 

[t xs not probable, that any ſure direion of 
the beginning of Government, can be found ei- 
ther in Plato, Ariſtotle, Cicero, Polybius, or 
in any other of the Heathen Authors, who were 
jenorant of the manner of the Creation of the 
World : we muſt not negle@ the Scriptures, and 
bs ſearch 


The Preface. 
ſearch in nds the grounds of Do- 
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minion and Property, which are the main Prin- 
ciples of Government and Juſtice. The firſt 
Government in the World was Monarchical, 
in the Father of all Fleſh. Adam being com 
manded to multiply,and People the Earth, and 
to ſubdue it, and having Dominion given hint 
over all Creatures, was thereby the Monarch o 
the whole World ; none of his Poſterity had 
any Right to poſſeſs any thing, but by his Grant 
or Permiſſion, or by Succeſſion from him : the 
Earth (ſaith the Pſalmiſt ) hath he given to 
the Children of men : which ſhews, the Title 
comes _ Fatherhood. There never was any 
ſuch thing as an Independent Multitude, who at 
firſt had a natural Right to a Community : this 
is but a FiGion, or Fancy of too many in theſe 
dayes, who pleaſe themſelves in running after 
the Opinions of Philoſophers and Poets, to 
find out ſuch an Original of Government, as 
might promiſe them ſome title to Liberty, to the 
great Scandal of Chriſtianity, and bringing in 
of Atheiſm, ſince a natural freedom of man- 
ind cannot be ſuppoſed without the denial of 
the Creation of Adam. And yet this conceit of 
Original Freedom is the only Ground upon 
which not only the Heathen Philoſophers, but 
alſo the Authors of the Principles of the Ci- 
v1l Law; and Grotius, Selden, Hobs, Aſh- 
cam, and others raiſe, and build their Do- 
arines 
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Briner of Gonernnent,. and of the ſeveral 
forts. or kinds, as they call then, of Common- 
wealths. (26 

Adam was the Father, Kine, and Lord 
over bis Family :. a Son, a SubjeF, and a Ser- 
vant or a Slave,. were one' and the' ſame thing 
at firſt ; the Father had power to diſpoſe, or 
ſell bis Children or- Servants, whence we find; 
that at the firſt reckoning np of Goods 'i4 
Soriptare, the Man-ſervant, avid the Maids 
feruant are mmbred among the Poſſeſſwons auth 
Subſtance of the Owner, as other Goods were! 
As. for the names of Subjef,, Slave, and Ty- 
rant,. they are. _ in Scripture, but what 
we now call a Subjet or a Slave, 3s there 


named: no other than a Servant: I- cannot 


bears that either the Hebrew, Greek or Latin 
have. any proper and Original Word for a Ty= 
rant or a' Slave, it ſeems theſe are names of 1a- 
ter invention, andtaken up in'\diferace'of Mos 
rarchical Government. | — 19 
... 4 cannet find any'one' place, or Text in the 
Bible, where any Power or Commiſſion is gi- 
ven to a People either to govern themſelves, ov 
to. chooſe themſelves Governours, or to alte# 
the manner of Government at their pleaſure; 
the. Power of Government 3s ſettled' and: fix- 
ed by the Comman#ement of Honour thy Fa» 
ther. 3. 7f there' were. a higher Power than the 
Fatherly,. ther. this Commandement conld' not 


fland, 
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ſtand, and be obſerved : Whereas we read im 
Scripture, of ſome Aions of the People in ſet« 
ting up of Kings, further than to a naked De 
claration by a part of the People of their Obe- 
dience, ſuch AGions could not amount, ſince 
we find no Commiſſion they have, to beſtow any 


Right; a true repreſentation of the People to be 


made, is as impoſſible, as for the whole People to 
Govern; the names of an Ariſtocracy,a Demo- 
cracy, 4 Commonweal, 4 State, or any other 
of like (tenification, are not to be met either in 

the Law or Goſpel. | | 
That there 3s a ground in Nature for Mo- 
narchy, Ariſtotle himſelf affermeth, ſaying, the 
firſt Kings were Fathers of Families; as for 
any ground of any other Form of Government, 
there hath been none yet alleged, but a ſuppoſed 
natural Freedom of Mankindzthe Proof where- 
of I find none do undertake, but only beg it 
to be granted : We find the Government of 
Gods own' People varied. under the ſeveral Ti+ 
tles of Patriarchs, Captains, Judges, and Kings; 
but in all. theſe the Supreme Power reſted 
flill in one Perſon onely :” We no where find any 
Supreme Power given tov the People, or to 4 
Multitude' in Scripture, or ever exercifed by 
them. The People were never the Lords 
anointed, zor called Gods, nor Crowned, nor 
had the Title of Nurfing-Fathers, Gen. 35.11. 
The Supreme Power being an indiviſible Beam 
| of 
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_ of Majeſty,” caxnot be divided among, or ſet+ 
kh EK 4 Multitude; God would = nf 
ed in one Perſon, not ſometimes in one part of 
the People, and ſometimes in another 5 and 
ſometimes, and that for the moſt part,no where, 
as when the Aſſembly is diſſolved, it muſt reſt 
#n the Air,or in the.walls of the Chamber where 
they were Aſſembled. EIT 
Tf there were any thing like a Popular Go- 
wernment among Gods People, it was about the 
#i-e of the Judges, when there was no King in 
Iſrael ; for they bad then ſome ſmall Show of 
Government, ſuch as it was, but it was ſo poor 
end beegarly, that the Scripture brands it with 
this note, that every man did what was right 
in his'own eyes, becauſe there was no King 
in Iſrael; 7t 3s, not ſaid, becauſe there was 
0 Government, but becauſe there was no King 
it ſeems no Government, but the Government 
of a King, in the judgment of the Scriptures 
could reſtrain men jrom doing what they liſted; 
where every man doth what he pleaſeth, it may 
be trul ſaid, there. is' no Government ; for the 
end of Government is; that every man ſhould 
n10t do what be pleaſed, or be his own Judge in 
his own caſe : for the Scripture to ſay there 
was no King, is to ſay there was no ow of 
Government in I(rael. | 
And what the Old Teſtantent teacheth us, we 
have confirmed in the New-2 If Saint ”y 
be 
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had onely ſaid, Let every Soul be ſubje& to 
the higher Powers, and ſaid no more: ther 
men might have diſputed, whether Saint Paul, 
by higher Powers, had mot meant as well 
other Governonrs as Kings; or other Forms 
ef Government, as Monarchy ; but the good 
luck is, Saint Paul hath beez his own Interpre- 
ter or Comment + for, after the general Do- 
Grine of Obedience to be given by all men to 
the higher Powers, he proceeds next to charge 
it home, and lay it to the Conſcience under pai 
of Damnation, and applies it to each particular 
#1ans Conſcience; ſaying, Wilt thou not be a+ 
fraid of the Power ? which Power he ex- 
pounds in the ſingular number, reſtraining it to 
one Perſon, ſaying, Be 1s the Miniſter of God 
to thee; 7t 3s not, They are the Miniſters to 
thee 3 and then again, He beareth not the 
Sword in vain 3; and then a third time in the 
ſame werſe, leſt thou ſhould'ſt forget it, ke ſaith, 
for He is the Miniſter of God,a Revenger to 
Wrath &c; upon thee : if Saint Paul had 
ſaid, They are the Miniſters of God,or They 
bear not the Sword in vain, it might be 
doubted, whether | they] were meant of Kings 
onely, or of other Governours alſo ; but this 
Scruple is taken away by the Apoſile himſelf. 
And as St. Paul hath expounded what he means 
by Higher Powers, ſo St. Peter alſo doth the 
like : for the ſelf-ſame - als that St, Paul »ſeth 


for 
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for Higher, i» Saint Peter 3s tranſlated Su- 
preme; ſo that though in our Engliſh Bibles 
the words differ, yet in the Original they are 
both the ſame; ſo that St. Paul might have 
been Engliſhed, Let every Soul be ſubje& to 
the Supreme Power; or St. Peter might have 
been tranſlated, whether to the King as 
to the higher; yet there 3s this difference, 
that whereas St. Paul ſeth the word in the 
Plural number, St. Peter hath it in the Sin- 
gular, and with application to the King. 

1+ will be ſaid, Though St. Peter make the 
King Supreme, yet he tells us the King is a 
humane Ordinance, or a Creature of the Peo- 
ple's. But it is anſwered, K ings may be called 
an humane Ordinance, for being made of one 
of the People, and not by the People; and ſo 
are humane in Regard q their material Cauſe, 
not of their efficient. Jf St. Peter had meant 
that Kings had been made by the People, he 
muſt alſo have meant that Governours had 
been made by the People, for he calls the Go- 
zernours as well an Ordinance of Man, as the 
King 3 for his woods are, Submit your ſelves 
to every Ordinance of man for the Lord's 
ſake, whether it be to the King as Supreme, 
or whether it be to Governours : but Saint 
Peter ſheweth, that Governours are not made 
by the People; for he ſaith, they that are ſent 


by Him ( not by them: ) for the —_— 
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of Evil doers : ſo that the Governonrs are 
fent by the King, and not by the People : ſome 
would haze fent by him, to be ſent by Godz 
but the Relative mnſt be referr'd to the next 
Antecedent, which 3s the King, and not God. 
Beſides, if Governonrs be ſent by God, and 
Kings by the People, then Governours would 
be Supreme, which 3s contrary to Saint Pe- 
ter's Dodrine: and it will follow, that the 
People Lave not the power of chooſmg Repre- 
ſenters to Quvern, if Governours muſt be ſent 
of God. | 

The ſafeſt ſenſe of Saint Peter's words 7s, 
Submit your ſelves to all Humane Laws, 
whether made by the King, or by his Sub- 
ordinate Governours. So the King may be 
called a Humane Ordinance, as being all one 
with a Speaking Law : the word in the O--- 
ginal js, Be {ubject to every humane Crea- 
tion; it zs more proper to call a Law made 
by a King a creation of an Ordinance, than 
the Peoples chooſing or declaring of a King, a 
Creation of him. 

But take the words in what ſenſe ſoever you 
will, it 3s moſt evident, that Saint Peter in 
this plate, takes no notice of any Government 
or Governours, but of a Kine, and Govern- 
ours ſent by him, but not by tie People. And 
it 3s to be noted, That St. Peter and St. Paul, 
the two chief of the Apoſtles, wrote their Ppi- 
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. files at ſuch a time, when the name of a Po. 
prular Government, or of the People of Rome 
was at leaſt ſo much in Shew and in Name,that 
#1any do believe,That notwithſtanding the Em- 
perours by ſtrong hand uſurped a Military 
Power 3 get the Government was for a long 
time in moſt things then in the Senate and Peo- 
ple of Rome 3 but for all this, neither of the 
two Apoſtles take any notice of any ſuch Popu- 
lar Government ; No, nor our Saviour him- 


far, and allows nothing that we can find for 
the People. 
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ſelf, who divides all between God and Czx- 
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HAT cannot be found in Scripture, many 
| do look for in Ariſtotle; for if there be 


- Ariſtotle touching theſe two Terms. 
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any other Form of Government beſides 
Monarchy, he is the man beſt able 
to tell what it is, and to let us know by what name 
to call it, fince the Greek Tongue is moſt happy in 
compounding Names, moſt {ignihicant to expreſs the 
nature of molt things : The uſual terms in this Age 
of Ariſtocraty and Democraty are taken up from him 
to expreſs Forms of Government moſt different from 
Monarchy : We muſt therefore make inquiry into 


True it is, Ariſtotle ſeems to make three ſorts of 


Government,which he di- 4», » 1 
ſtinguiſheth by * the Sore- AZ NEG 


common Good. yoy ov1Pipoy. L.3-C-7: 
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Tavras BY Op oats Theſe (he faith ) are right 
4) WOAITEN Ths gp perfect Governments, but 
Te95 To 19190 T26195, thoſe that are for the private 
I” TOA! 1 TS TAN Good of one, or of a fer», or 
of a Maliitade, are Tranſ- 
Sends Þ Hes a5 29 greſſions, The Governmient 
= 4, pp ” of a Monarchy for the Com- 
ages aro 0 69TH Ht mon Good, be calls a King- 
fp, Bandeay. KC Jy, The Government 
of a few more than one, an Ariſtocratie , either b:cauſe 
the beſt men govern, or becauſe it 1s for the bejt of the 
roverned : when a Multitude governs for the common 
Good, it is called by the common name of all Govern- 
ments, a POLITTE. It is poſſible that one or 2 
few may eaxzell in Vertne, but it 1 difficult for many to 
excell in ail Vertue, except in Warlike Affairs, for ws 
is natural in a Multitude, therefore, in this fort of Gi- 
vernment their principal Uſe is to war one for anothey, 
and to poſſeſs the Arms or Ammunition, The Tranſoref- 
frons of Government before ſpoken of, are theſe : Ty- 
ranny is the Tranſgreſſion of the Kingdom 5 and De- 
mocratie is the Tranſgreſſion of the Politie, For Tyranny 
is a Monarchy for the Benefit of the Monarch; the Oligar- 
chy,for the Profit of the Rich the Democratie for the Be- 
refit of the Pow, None of theſe are for the Common 
Good, | 
Here Ariftotle, if ke had Rood to his own Princi- 
ples, (houid have ſaid an Oligarchy ſhou'd be for the 
Benefit of a ferw,and thoſe the beſt, aud not for the Benefit 
of the rich : and a Democratie for the Benefit of mai, 
and not of the Poor only; for fo the Oppolition 1y- 
eth; but then Ariſtotle ſaw his Democratie would 
prove to be no Tranſgretlion,but a perfect Palltiges 
Þ | 15 
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his Oligarchy would not be for the Benefit of a few, 
and thoſe the beſt men 3 for they cannot be the beft 
men, that ſeek onely their private Profit,. In this 
Chapter, the mind of [Ariſtotle about the ſeveral 
kinds of Government, is clearliett delivered, as be- 
ing the foundation of all his Books of Politiques, it 
is the more neceſſary to make a curious Obſervati- 
on of theſe his DoQrines. In the firſt place, he ac- 
knowledgeth the Government of one man, or of a 
Monarchy, and that is a perfect Form of Govern- 
ment, 

Concerning, — Ariſtotle teacheth us the 
beginning of itz for, ſaith * xy: A Th) nf! 
hy the * frſt Society made  __ us FA 

MM aminics 
of many Houſes is a Colony, > , aw. « "XX 
which ſeems moſt naturally EGS £).s KFAETI TI 
to be a Colony of Families, v5, 2pgadax lasmrobs 
or Foſter-bretheren of Chil- Te mx. iNvv Tas u9 
dren and Childrens children. To TparTuy £CamMd- 
And therefore at the begin= ,,r at mbAe15,%, viy tr, 
ning Cities _ - now 
Natfons, under t overN= F * 
ment of Kings 3 the Eldeſt in © » —_—- 8 _— 
every houſe is Kingzand ſo for T4 7 TS @peaeu __ 
Kindred ſake it is in Colonies, Ti, WS5E *%y as omominy 
Alas Thy ouySiyaiay. 

Thus he deduced the Original of Government 
from the Power of the Fatherhood, not from the 
Election of the People. © This it ſeems he learnt of 
his Maſter Plato, who in his third Book of Laws af- 
firms, that the true and firſt Reaſon of Authority is, 
that the Father and Mother, and ſimply thoſe that 
beget and ingender, do command and rule over all 
their Children. Ariſtotle alſo tclls us from Homer, 
H 4 (a) Tha 
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(a) that every man gives Laws 
to bis Wife and Children. 

' In the fourth Book of his 
Politiques, cap. 2. he gives to 
Monarchy the Title of the (b) 
firſt and divineſt ſort. of Go- 
vernment, defining Tyranny to | 
be a Tranſ] areſſion from the firſt, 
and divineſt. 

Apgain,Ariſtotle in the eighth 
Book of his Ethicks,in the 12 
Chapter,ſaith, That of (c) the 
right Kinds of Government, a 
Monarchy was the beſt, yons” 4 
popular Eſtate the worſt. 

Laſily, in the third Book 
of his Politiques, and the {ix- 
teenth Chapter concerning 
Monarchy, he faith, that (4) 
A perfect Kingdom is that 
wherein the King rules all things 
according to his own Wl for 
he that is called a King accord- 
ing to the Law makes 1o kind of 
Government. 
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Secondly, he faith there is a Government of a few 
men, but doth not tell us how many thoſe few men 
may, or;mult be; only he ſaith they muſt be more than 
one man, but how many, that he leaves uncertain. 


This perte& Government of a few, any 
would think Ariſtotle ſhould haye called an Oligerchy, 
41 by for 


man 
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for that this word properly ſignifies ſo much ; but 
in ſtead of the Government of a few, Ariſtotle gives it 
a quite other name, and terms it an Ariſtocraty, 
which ſignifies the Power of the beſt; the reaſon 
why it is called an Arjſtocraty, faith Ariſtotle, is for 
that there the belt men govern, or (becauſe that is 
not always true) for that it is for the beſt of the go- 
verxed; by this latter reaſon any Government, and 
moſt eſpecially a Monarchy, may be called an Ariſto- 
craty, becauſe the End of Monarchy is for the beſt of 
the governed, as well as the End of an Ariftocraty 
ſo that of theſe two Reaſons for calling the Govern- 
ment of a few an Ariſtocratie, the firſt is {eldome true; 
and the latter is never ſufficient to frame a diftinQi- 
on. This Ariftotle himſelf confefſeth in his next 
Chapter, ſaying (a) that the 4. 
Cauſes aforeſaid do not make a (4) non : Fra 

Difference, and that it is Pg- vu _ ——_ 
zerty and Riches, and not Few, 44T125 vec, Na por 


and Many, that makes the Dif- pas, 5 S\ap3puoy! 


ference between an Oligarchy, 77s ShugxeaTiIC x, 
and Democraty ; there muſt be NJapyic bCANTNGS 
an Oligarchy where rich met 1 Ea. fy 
rule, whether they be few or © 6 . 
26s A CC. lib. 3. c. 8. 
many and whereſoever the Poor © © 

have the Sovereignty, there muſt be a Democraty. 

Now if Ariſtotle will allow Riches and Poverty to 
make a Difference between an Oligarchy and a De- 
mocratp : theſe two mult likewiſe make the Diffe- 
rence between an Ariftocraty and @ Polity : for the 
only Difference Ariftotle makes between them 
is, in their Ends, and not in their Matter for the 
ſame few men may make an Ariſtocraty, if their End 
be the Common Good; and they may be an Oligar- 


chy 
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chy, if they aim only at their private Benefit, 
Thus is Ariſtotle diſtracted and perplexed how to 
diſtinguiſh his Ariftocratie, whether by the ſmallneſs 
of their Number, or by the Greatneſs of their Eſtates, 
14h, x. c. 8. Nay it welook into Ariftotles Rhetoriques, 
7 we ſhall find a new Conceit, not only a- 
bout Ariftocratie, but alſo about the ſorts of Govern- - 
ment : for whereas he has taught us in his Poli- 
tiques, that there be three ſorts of right or perfe&t 
Government, and as many ſorts of wrong, which 
he calls Tranſgrefſions or Corruptions, he comes in 
his Rhetoriques, and teacheth us that there be four 
ſorts of Government, 
I (a) A Democratie., where 
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Magiſtracies are di{tributed by 
Lots, 

2. In an Oligarchy by their 
Wealth. 

3. In an Ariſtocratie by their 
InſftruGions in the Law. It is 
neceſſary for theſe to appear the 
beſt from whence they have their 
name. 

4+ (b) 4A Monarchy according 
to the name, wherein one is 
Lor d over all. 


Here we ſee Ariftocratie is not diſtinguiſhed by 


Cmallneſs of Number, nor by Riches, but by Skill in 
the Laws; for he ſaith thoſe that are inſtructed in the 
Laws govern in an Ariſtocratie : oj yap $14usmenxire; is 
gore vouluee: iy Th *Aptroxpdſig dpywory a Point not 
dreamt of in his Politiques z by which it ſeems Ari- 


Role himfclf did not know well what he would have 
t0 


Forms of Government, 7 


to be an Ariftocratie. nd as he cannot teach us tru- 
ly what an Ariſtocratie is, ſo he is to ſeck to tells us 
where any Ariſtocratie ever was 3 even himſelf ſeems 
to doubt, whether there be any. ſuch Form of Go- 
vernment, where he faith in his third Book of Poli- 
tiques, cap. 5+ 

(a) It s impoſſible for any Mecha- (a)E! ms iy 
nical man to be a Citizen in an Ari- "A 
ſtocratie, if there be any ſuch Govern» ® wy ; Ju. 
ment as they call Ariſtocratical, PRECOTT 

His | if ] makes him ſeem to doubt of it; yet I 
find him afthrm that the Commonwealth of Carthage 
was Ariſtocratical , he doth not fay it was an Arifto- 
cratie, tor he confeſleth it had many of the Tranſ- 
greffions which other Commonwealths had, and did 
incline cither to a Democratie or an Oligarchy. 

b ) The Government of Carthage , 
Fc ay from an pr ans. (6) Ile priebaivee 
. to an Oligarchy.  J_ Re 

Tas 1 TUES TWP 
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And he concludes, that if by Misfortune there 
ſhould happen any Diſcord among the Carthaginjans 
themſelves, there would be no Medicine by Law 
found out to give it Reſt z wherein me-thinks Ari- 
fiotle was a kind of Prophet, for the Diſcords be- 
tween the Citizens of Carthage, were the main Cauſe 
_ Hannibal loſt not only Italy, but Carthage it 

clt. 

By theſe few Collections we may find how un- 
certain Ariſtotle is in determining what an Ari- 
ſtocratie is, or where or when any ſuch Govern- 
ment wasz it may juſily be doubted ER 

| | there 
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there ever was, or can be any ſuch Government, 

Let us-paſs from his Ariſtocraty, to his third ſort 
of perfect or right Government 3 for which he finds 
no particular Name, but only the common Name of 
all Government, Politia ; It ſeems the Greeks were 
wonderfully to ſeek, that. they of all men ſhould 
not be able to compound a name for ſuch a perfect 
Form of Government; unleſs we ſhould believe that 
they eſteemed this kind of Commonwealth fo ſuper- 
latively excellent, as to be called, ya} zZoy3y, the Go- 
pernment of all Governments, ox Polity of Polities, 

But howſoever Ariſtotle in his Books of Politiques 
vouchſate us not a Name;yet in his Books of Erhigques 
he afhirmeth it may very properly be called 
(4) Teim IS n (4 ) a timocratical Government, 
Gm munpdmer, fy where Magiſtrates are choſen by 

| tw A , their Wealth : But why Ariſto- 
TEAPKERT NAY I” teſhould giveit ſuch a Name 
YE oixeiov QUE. Þ can find no Reaſon, for a 
raj. L, 8. c. 12. Polity by his Doctrine is the 
Government of many, or of a Multitude, and the 
Multitude he will have to be the poorer ſort, inſo- 
much that except they be poor, he will not allow it 
to be the Government of a Multitude,though they be 
never ſo many; for he makes Poverty the truelt Note 
of a popular Eſiate 3 and as if to be Poor and to be 
Free were all one, he makes Liberty likewiſe to be a 
Mark of a popular Eſtate; for in his 4th Book.and 4th 
CAN *  , >» Chapter,hereſolves, That (b) a 
(b) a Oo _ popular State is where free men 
iii 236 2328s <4 Bb: governe, and an Oligarchy where 
_ _—_ At)ap- rich men rule; as if rich men 
24% d\ omey ot TA" could not be free men: Now 
ds how Magiſirates ſhould » 
ch0- 
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choſen for their Wealth, 473 71unuaroy, among all 
poor men is to me a Riddle, 

Here I cannot but wonder why all our modern Pg- 
liticians, who pretend themſelves Ariſtotelians, ſhould 
forſake their great Maſter, and account a Democraty 
a right or perte&t Form of Government, when Ari- 
ftotle brands it for a Tranſgreſſion, or a depraved, 
or corrupted manner of Government. They had 
done better to have followed Ariſtotle, who (though 
other Grecians could not, yet he) could find out 
the name of a Timocraty for a right popular Govern- 
ment : But, it may be, our Politicians forbear to uſe 
the word Timocraty, becauſe he affords an ill Chara- 
Qer of it, ſaying, That of all the right Kinds of Go- 
vernment a Monarchy was the beſt, and a Timocraty 
the worlt\ Bexicn ii baomeins YepIoy 1 TILKgHT Ich » Yet 
afterwards Ariſtotle in the ſame Chapter makes amends 
for it,in (aying, a Democraty is the leaſt vicious, becauſe 
it doth but a little Tranſpreſs from a Timocraty. 

But not to inſiſt longer on the name of this name- 
leſs Form of Government, let Inquiry be made into 
the thing it ſelf, that we may know what Ariſtotle 
ſaith is the Government of many, or of a Maltitude, for 
the Common Good, 

This Many, or Multitude is not the whole People, 
nor the major part of the People, or any choſen by 
the People to be their Repreſentors. No, Ariſtotle ne- 
ver faith, or meancth any : ; 
ſuch thing;for he tells us (2) (4) 'H 5 German mt- 
the beſt City doth not make Jus % munoa (3xvau- 
any Artificer, or Handicrafts= gy roputhy. L:31.5. 
man a Citizen. 

And if theſe be excluded out of the Number of 


Citizens, there will be but a few left in every City 
YE 
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to make his Timocratical Government, ſince Artifi- 
cers or Mercenary men make far the greateſt part of 
; a Cityz or to fay (a) a City 
(a) H 5 mus © a Community of free men, and 
Yowwvie T eAdudt- yet -n — the uns part 
#2. L. 2. c.7, of the Inhabitants from bein 
aka ited Citizens, is but a Mockery o& 
Freedom 3 for any man would think that a City be- 
ing a Society of men afſembled to the End to live 
well, that ſuch men without whom a City cannot 
ſubliſt, and who perform neceſſary Works, and mi- 
niſter to all in Publick,ſhould not be _ from be- 
| $a ” ing Citizens, yet ſays Ariſtotle, 
- © laxpa ( 13 all thoſe are not to be deemed 
35> » » Citizens without whom a City 
eve 3x ay gin mh mm ſubſiſt, except they ab- 
Aus. I. 3. c. by ſtain from neceflary Works 
(c) Oumd owy 7 for he reſolves it (c) impoſſible 
emmid'svoa my Tis for him to exerciſe the Work, of 
ciperns Cove Boy Vertue, that go a mechanical 
4 2\ / or mercenar rades 
me s Slogjy. And he angles it one of his 
(4) Ar Txp £4” Concluſions, That (4) in ancient 
ols & pueTeEINv ot times among ſome men, no pub- 
Onpurpyt To a= lick Workman did partake of the 
Aayov apa Tehy Government, untill the worſt of 
hugs efeviodcu Toy Democraties were brought in. 
E/c:mws L. 3. Co 4. 
Again Ariſtctle will have his beſt popular Govern- 
ment conlift of Free men, and accounts the Poorer 
fort of People to be free men; how then will he ex- 


clude poor Artificers, who work for the Publick, 
from participating of the Government ? 
Far- 
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Further it is obſervable in Ariſtotle, That,quite con- 
trary to the Signification of the Greek names, the 
Government of a Multitude may be termed an Oli- 
garchy if they be rich, and the Rule of a few a De- 
mocratie it they be poor and free. 

After much Incertainty of the Nature of this Poli- 
tique Government, which wants a name; Ariſtotle 
at laſt reſolves that this general Commonweal or 
Politia is compounded of a Democratie and Oligarchy ; 
for, (a) to ſpeak plainly,a Polity 
is a Mixture of a Democratie and (a) "Eq  n To- 
an Oligarchy. AITEIG&, Ws LWTAWS 
eimely, pits oapy as XY) InoxenTiah. Ledee C8. 


That is, one perfe& Form is made of two imper- 
fe& ones; this is rather a' confounding than com- 
pounding of Government, to patch it up of two 
corrupt ones, by appointing an Oligarchical Penalty 
for the rich Magiſtrates that are choſen by Ele@ion, 
and a Democratical Fee for the poor Magittrates that 
are choſen by Lot. 

Laſtly it 1s to be noted, That Ariſtotle doth not of- 
fer to name any one City or Commonweal in the 
World, where ever there was any ſuch Government 
as he calls a Politie: for him to reckon it for a per- 
te& Form of Government, and of ſuch Excellency 
as to carry the Name from all other, and yet never 
to have been extant in the World, may ſeem a Won- 
der; and a man may be excuſed for doubting, or for 
denying any ſuch Form to be poſſible in Nature, it 
it cannot be made manifeſt what it is, nor when, nor 
where it ever was. 

In Concluſion, ſince Ariſtotle reckons but three 
kinds of pexfe& Government, which are, = a 

onar- 
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chy of one z Secondly, an Ariſtocraty of a few  Third- 
ly, a Polity of a Multitude , and if theſe two latter 
cannot be made good by him: there will remain 
but one right Form of Government only, which is 
Monarchy : And it ſeems to me, that Ariſtotle in a 
| manner doth confeſs as much, 
x <£ ,.,,\ 3 Where he informs us (a) that 
ON: "6, wane": the firſt Commonweal among 
ToAtTela CY Tols k 
"Exrnow iyfvero, uit) the Grecians, after Kingdoms, 
- bs, 2M was made of thoſe that waged 
mes (cxdiheics OH Jr; meaning that the Greci- 
TH WOAEKEITWY. ans, when they left to be go- 
L. 4. c. 13. verned by Kings, fell to be go- 
verned by an Army : theit 
Monarchy was changed into a Stratocraty, and not in- 
to an Ariſftscraty or Democraty : for if Unity in Go- 
vernment, which is only found in Monarchy, be once 
broken, there is no Stay or Bound, untill it come 
to a conſtant ſtanding Army; for the People or Mult i- 
tude, as Ariſtotle teacheth us, can excell in no Vertne 
but Military, and that That is natural to them, and 
(b) Thaeies 4 533y therefore in a popular Eſtate, 
WOWWLI% (b) The Sovereign Power is in 
[Engg 5 the Sword, and thoſe that ar 
;— 062/eateach cop bu, poſſeſſed of the Arms. So that 
%AA& gig TIw any Nation or Kingdom that 
WOAEparmy aum is not charged with the keep- 
5» ey moles Migve- INg of a King, muſt perpetual- 
Tap Smep x7, mew ly beat the Charge of paying 
Thu th) roAure/ay 324 keeping of an Army, 
xypiuraloy To WPOTOAEWSY, Xu pk THY 201 auTns 
ol XX TN} VOL Ta mc. L. Ze Ce 7s 
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- Thefe brief Obſervations upon Ariſtotle's perfect 
Forms of Government, may dire& what to judge 
of thoſe corrupted or imperfe& Forms which he 
mentions; for refium eſt index ſui &* obloqui, and he 
reckons them to ,be all one in Matter and Form, 
and to differ only in their End : the end of the 
Perfect Forms being for the Good of the Governed 3 
and of the Imperfc&, for the benefit only of the 
Governours, Now fince Ariſtotle could not tell how 
to define or deſcribe his Right or Perfe&t Forms of 
Government, it cannot be expected he can fatisfie 
us concerning thoſe he calls Imperfect :; yet he la- 
bours and beſtirrs himſelf mainly in the buſineſs, 
though to little purpoſe 3 for howlocver the Title 
of his Book be Toamuwr, of Politiques, and that he 
mentions 77:4 for a ſpecial Form of Govern- 
ment, which hath the common name of a Policy : 
yet when he comes to diſpute in particular of Go- 
vernment, he argues only about Democracies arid 
Oligarchies, and therein he is copious, becauſe only 
thoſe which he calls corrupt Forms of Governments 
were common in Greece in his dayes. As for an 
Ariſtocracy, or a Policy which he mentions, they are 
only Speculative Notions, or Airy Names, invented 
to delade the World, and to perſwade the People, 
that under thoſe quamt Terms,there might be found 
{ome {ybtile Government, which might at leaft 
equal, it not excell Monarchy ; And the Inventers 
of thoſe fine Names were all but Rebels to Monar- 
chby, by Ariſtotles confeſſion, where he laith, the firſt 
Commonweals of Greece after Kings were left, were 
made of thoſe that waged War. 1. 4.c. 13. 
As Ariſtotle is irrefolute to determine what are 
traly. Perfe&t Ariſtocracies and Policies, fo he is to 
k ſeek” 
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ſeek in deſcribing his imperfect Forms of Govern- 
ment, as well Oligarchies as Democracies, and there- 
fore he is driven to invent ſeveral ſorts of them, 
and to confound himſelf with Subdiviſions : we 
will alledge ſome of his words. The cauſe why 
there be many kinds of Commonweals i, for that there 
are many parts of every City. Sometimes all theſe parts 
are in a Commonweal, ſometimes more of them, ſome- 
times fewer : whence it 1s manifeſt, that there are many 
Commonweals differing from each other in kind : be- 
cauſe the parts of them differ after the ſame manner, 
For a Commonweal 4 the Order of Magiſtrates diſtribu- 
ted, either according to the Power of them that are 
partakers of it, or according to ſome other common equa- 
lity belonging to Poor and Rich, or ſome other thing 
common ts both. Tt is therefore neceſſary, that there 
be ſo many Commonweals as there are Orders, ac- 
cording to the excellencies and differences of Parts, 
But it ſeemeth principally there are but two chief kinds 
of Commonweals , the Democracy and the Oligarchy: 
for they make the Ariſtocracy a branch of Oligarchy, 
as if it were a kind of Oligarchy 3 and that other 
which is properly a Policy, to be a branch of Demo- 
cracy. So they are wont to eſteem of Commonrweales, 
but it is both truer and better \ that there being two 
right Forms, or one, that all the other be tranſgreſſ- 
ons. Here we find Ariſtotle of ſeveral mings, ſome- 
times he is for many Commonweales, ſometimes 
for two, or ſometimes for one. As for his many 
Commonweals, if he allow them according to the 
ſeveral parts of a City, he may as well make three 
thouſand kinds of Commonweals, as three: if two 
Artificers and three Souldiers ſhould govern, that F 
ſhould be one kind of Commonwaal : if —_ ; 
an - | 
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bandmen, and tive Merchants; that would be a ſe- 
cond fort; or fix Taylors, and ten Carpenters, a 
third ſort, or a dozen Saylors, and a dozen Porters, 
a fourth; and fo in infinitum, for Ariſtotle is not re- 
ſolved how many parts to make of a City, or how 
many Combinations of thoſe Partsz and therefore 
in his Reckoning of them, he differs from himſelf, 
{ometimes makes more, {ometimes tewer Parts : and 
oft concluding at the end of his Accompt with et cete- 
ra's : and confcfſing that one and the ſame man may 
at ſeveral Parts; as he that is a Souldier, may be a 
a Husbandman & an Artiticer: and in his tourth Book 
and fourth Chapter,he ſeems to reckon up eight parts 
of a City,but in the Tale of them, he miſles or torgets 
the ſixth. 1. He names the Plowm.n. 2. The Artift- 
cer. 3. The Tradeſman, or Merchant. 4. The merce- 
nary Hireling. 5: The Soxldier, (here Ariſtotle talls 
foul upon Plato, for making but four parts of a Ci- 
ty. 1, The Weaver. 2. The Plowman. 3. The Tay- 
lor. 4. the Carpenter. Afterwards, as if thele were 
not ſufficient, he addeth the Smith, and the Freeder 
of neceſſary Cattle, the Merchant, and the ingroſſer or 
Retayler) whileſt Ariftotle was butie in this Repre- 
henlion of Plato, he forgets himſelt, and skips over 
his fixth part of a City, and names the 7. rich men, 
8. the Magiftrates, In the ſame Chapter, he offers 
at another Diviſion of the Parts of a City or Com- 
monweal, firſt dividing it into a Populacy, and Nobi- 
lity. The People he divides firſt into Hwusbandmen. 
2, Into Artificers. 3. Into Merchants, or thoſe that wſe 
Buying or Selling. 4. Into thoſe that frequent the Seas, 
ot whom ſome follow the War, others ſeek, for Gain, 
{ome are Carriers or Tranſporters, others Fiſhermen. 
5+ Handicraftsmen that poſſeſs ſo little goods, that they 
I 2 
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cannot be idle. 6, Thoſe that are not free on both ſides, 
and any ether ſuch like Multitude of People. The kinds 
of Noblemen are diltinguiſhed by Riches, by Lineage, 
by Vertue, by Learning, and other ſuch like things. 
That there may be more Parts of a Commonweal 
than are here numbred, Ariſtotle confeſſeth or ſup- 
poſeth 3 and of a Multitude of Parts, and of a Multi- 
tude of Mixtures of ſuch Parts may be made a 
World of Forms of Oligarchies and Democraties. 
This Confuſion of the Parts and Kinds of Com- 
monweals drove Ariftotle rather to reſt upon the 
Diviſion of Rich and Poor, for the main parts of a 
Commonweal, than any other. The diſtinCtion 
of a Few and of a Multitude, or the whole People, 
might ſeem more proper to diſtinguiſh between an 
Oligarchy and a Democraty ; but the Truth is, A4ri- 
ftotle looking upon the Cities of Greece, and finding 
that in every of them, even in Athens it ſelf, there 
were many of the People that were not allowed ts 
be Citizens, and to participate in the Government, 
and that many times He was a Citizen in one ſort of 
Government, who was not a Citizen in another, 
and that Citizens differed according to every Com- 
monweal; he conſidered that if he ſhould place a 
Right in the whole People, either to govern, or to 
chuſe their Form of Government, or the Parties 
that ſhould govern : he ſhould hereby condemn the 
Government of all the Cities in Greece, and eſpe- 
cially of Ariftocraty, which, as he faith, allows no 
Artificer to be a Citizen; and belides, he ſhould there- 
by confute a main Principle of his own Politiques, 
which 1s, that ſome men are born ſlaves by Nature 


which quite contradicts the Poſition, that all men | 


are born eqzal aid free, and therefore Ariſtotle thought 


wo, 
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it fitter to allow all imaginable Forms of Govern- 
ment, that ſo he might not diſparage any one City, 
than to propound ſuch a Form as might condemn 
and deſtroy all the reſt. 

Though Ariſtotle allow ſo many ſeveral Forms of 
corrupted Governments 3 yet he inſiſts upon no one 
Form of all thoſe that he can define or deſcribe, in 
ſuch ſort, that he is able to ſay that any one City 
in all Greece was governed juſt according to ſuch a 
Forms his diligence is only to make as many Forms 
as the giddy or inconſtant Humour of a City could 
happen upon 3 he freely gives the People Liberty to 
invent as many Kinds of Government as they pleaſe, 
provided he may have Liberty to find Fault with 
every one of them it proved an calier Work tor him 
to find Fault with every Form, then to tell how 
to amend any one of them 3 he found ſo many Im- 
perfe&tions in all forts of Commonweals, that he 
could not hold from reproving them before cver he 
tells us what a Commonweal is, or how many 
ſorts there arez and to this Purpoſe he ſpends his 
whole ſecond Book in ſetting out, and correcting 
the chief Commonweals of Greece, and among, 
others the Lacedemonian, the Cretan, and Carthagitt- 
an Commonweals; which three he eſteems to be 
much alike, and better than any other, yet he ſpares 
not to lay open their Impertecions, and doth the 
like to the Athenian, wherein he breaks the Rule 
of Method, by delivering the Faults of Common- 
weals, before he teach us what a Commonweal is 
for in his firſt Book, he ſpeaks only of the Parts of 
which a City, or a Commonweal is made, but tells 
us not what a City or Commonweal is, untill he 
come to his third Book, and there in handling the 

LY ſorts 
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ſorts of Government, he obſerves no Method at all, 
but in a diſorderly way, flies backward and forward 
from one ſort to another : and howloever there may 
be obſerved in him many Rules of Policy touching 
Government in general, yet without Doubt where 
he comes to diſcourſe of particular Forms, he is full 
of Contradidtion, or Confuſion, or both : it is true, 
he is briet and difficult, the belt Right a man can 
do him, is to confcfs he underſtands him not 3 yet 
a diligent Reader may readily diſcern ſo many Irre- 
gularities and Breaches in Ariſtotle's Books of Poli- 
ziques, as tend to ſuch Diſtraction or Confuſion, that 
none of our new Politicians can make Advantage of 
his Principles, for the Confirmation of an original 
Power by Nature in the People, which is the only 
Theme now in Faſhion : For Ariſtotle's Diſcourſe 
is of ſuch Commonweals as were founded by parti- 
cular Perſons, as the Chalcedonian by Phaleas, the 
Mileſian by Hippodamas, the Lacedemonian by Lycur- 
gus, the Cretan by Minos, the Athenian by Solon, and 
the like : But the natural Right of the People to 
found, or ele&t their Kind of Government is not 
Once diſpated by him : It ſeems the #nderived Ma- 
efty of the People, was ſuch a metaphyſical picce of 
Satlation as our grand Philoſopher was not ac- 
quainted with ; he ſpeaks very contemptuouſly of 
the Multitude in {cveral Places, he athrms that the 
People are baſe or wicked Judges in their own Caſes, 
ol TAfISOL OAUAM KeITals Tept TEv olxcawv* AN 
that many of them differ nothing from beaſt 
ib, 3: Go Ie Ti Oraz5peT1y Errol Tov pLoy 3 and again he 
faith, The Common People or Freemen are 
[EP as are neither Rich, nor im Reputation for Vertus, 
ang it 15 not ſafe to commit to_ them u_ Governments, 


for? 
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for, by reaſon of their Injuſtice and Unskilfulneſs, they 
would do much Tnjuſtice, and commit many Errours 3 
and it is pleaſanter to the multitude to live Diſorderly, 
than Soberly, iifuey ye THis moxacis mh Civ are Lib.6 
Has 3 7h augebrags If Ariſtotle had believed Ot 
a Publick Intereſt to have been in the People, to the 
enabling them to be their own carvers in point 0 
Government, he would never have entangled him- 
ſelf with ſuch intricate and ambiguous Forms of 
Commonweals, as himſelf cannot tell how to ex- 
plain, nor any of his Commentators how to under- 
ſftand,or make Ulc of. 

This one Benefit I have found by Reading Ariſte- 
tle, that his Books of Politiques ſerve for an admira- 
ble Commentary upon that Text of Scripture, 
which faith, In thoſe dayes there was no King in Tſra- 
el, every man did that which was right in his own eyes. 
For he grants a liberty in every City, tor any man, 
or multitude of men, either by Cunning, or Force, 
to {et up what Government they pleaſe 3 and he 
will allow ſome name or other of a Commonweal, 
which in effect is to allow every man to do what he 
liſts, if he be able 3 hence it is, that by the contcſh- 
on of Ariſtotle, the firſt Commonweals in Greece, after 
Kings were given over, were made of thoſe that waged 
IWar ; thoſe ſeveral kinds of Commonweals, were all 
ſummed up into the government © 
of an Army: for (a) it is, faith Oi yd Twy 07Awy 
Ariſtotle, in their power, who mat= 408401, % pSeiv 
age Arms to continue, or not contt- x; wn phvery wa 


nue the Form of Government, where- hs ram 
by the Eſtate is governed, which is eakg th 


nothing elſe but a Stratocratie, Teiay, L7 06Y. 
or Military Government. We cannot much blame 
I 4 Atta 
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Ariſtotle for the Incertainty, and Contrariety in him 
about the ſorts of Government, it we confider 
him as a Heathen; for it is not poſſible for the 
Wit of man to ſearch out the firſt Grounds or 
Principles of Government, ( which neceſſarily de- 
pend upon the original of Property ) except he 
know that at the Creation one man alone was 
made, to whom the Dominion of all things was 
given, and from whom all men derive their Ti- 
tle. This Point can be learnt only from the Scrip- 
tures: 'as for the imaginary Contract of People, it 
is a Fancy not improbable only, but impoſſible, cx- 
Lib. 2.c.8, Pt 2 multitude of men at firſt had ſprung out, 
' and wereengendred of the Earth,which Ariſto- 
the knows not whether he may believe, or no : If Juſtice 
(which is to give every man his Due) be the End of 
Government,there mult neceflari]y be a Rule to know 
how any man at firſt came to havea Right toany thing 
to have it truly called his. This is a Point Ariſtotle 
diſputes not 3 nor ſo much as ever dreamt of an ori- 
ginal Contra&t among People : he looked no farther 
in every City, than to a Scambling among the Citt- 
zens, whereby every one {natcht what he could get: 
{o that a violent Poſſeſſion was the firſt, and belt Ti- 
tle that he knew. _ | | 
The main Diltintion of Ariſtotle touching perfect 
or Right Forms of Government from thoſe that are 
impertect or corrupt, conſiſts ſolely in this Point, 
that where the Profit of the governed is reſpected 
there 15 a right Government, but where the Pro' 
fit of the Governours is regarded, there is a Cor 
ruption or Tranſgreſſion of Government, By thi, 
it is ſuppoſed by Ariſtotle, that there may be a Go 


rernment only for the Benefit of the Governimrs 
Ea | this 
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this Suppolition to be falſe, may be proved from 
Ariſtotle himſelf 3 I will inſtance about the Point 
of Tyranny. 

Tyranny, faith Ariſtotle, (a) is a de- )L 
ſpotical or maſterly Monarchy, now he (On 
confefleth, that (b) in truth the maſier- (b) L.4.e:10. 
ly Government is profitable both to the 
Servant by Nature, and the Maſter by Nature, and he 
yields a ſolid reaſon for it, ſaying, (c) It (c)L.3.c.6 
is not poſſible, if the Servant be deſtroy- Wn 
ed, that the Maſterſhip can be ſaved , whence it may 
be inferred, That it the Maſterly Government of 
Tyrants cannot be ſafe without the Preſervation of 
them whom they govern, it will follow that a Ty- 
rant cannot govern for his own Profit only: and thus his 
main Definition of Tyranny fails,” as being ground- 
ed upon an impoſſible Suppolition by his own Con- 
felfion. No Example can be ſhewed of any ſuch 
Government that ever was in the World, as Arifto- 
tle deſcribes a Tyranny to be 3 for under the worſt of 
Kings, though many particular men have unjuſtly 
ſuffered, yet the Multitude, or the People in gene- 
ral have found Benefit and Profit by the Govern- 
ment, 

' It being apparent that the different kinds of Go- 
vernment in Ariſtotle, ariſe onely from the diffe- 
rence of the number of Governours, whether one, 
a few, or many : there may be as many ſeveral Forms 
of Governments as there be ſeveral Numbers, 
which are infinite 3 ſo that not onely the ſeveral 
Parts of a City or Commonweal, but alſo the ſe- 
veral Numbers of ſuch Parts may cauſe multipli- 
city of Foxms of Government by Ariſtotle's Prin- 


ciples, 
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It is further obſervable in Aſſemblies, that it is 
not the whole Aſſembly, but the major part onely 
of the Aſſembly that hath the Government; for 
that which pleaſeth the moſt, is alwayes ratified, {aith 
Ariſtotle, lib. 4. c. 4. by this means one and the ſame 
Aſſembly may make, at one Sitting, ſeveral Forms 
of Commonweals, for in ſeveral Debates and Votes 
the fame number of men, or all the ſelt-ſame men 
do not ordinarily agree in their Votes 3 and the leati 
Diſagreement, either in the Perſons of the men, or 
in their number, alters the Form of Government. 
Thus in a Commonweal, one part of the Publick 
Afﬀairs ſhall be ordered by one Form of Govern- 
ment, and another part by another Form, and a 
third part by a third Form, and fo in infinitum. 
How can that have the Denomination of a Form 
of Government, which laſts but for a moment onely, 
about one fraction of Buſineſs ? for in the very in- 
ſtant, as it were in the Twinkling of an eye, while 
their Vote laſteth, the Government mult begin and 
end. 

To be governcd, is nothing elſe but to be obedi- 
ent and ſubject to the Will or Command of 
another; it is the Will in a man that governs 3 or- 
dinarily mens Wills are divided according to their 
ſeveral Ends or Intereſts ; which moſt times are dit- 
ferent, and many times contrary the one to the 
other, and in ſuch caſes where the Wills of the 
major part of the Aſſembly do unite and agree in 
one Will.there is a Monarchy of many Wills in one, 
though it be called an Ariſftocracy or Democracy, in 
regard of the ſeveral Perſons ; it is not the many 
Bodies, but the one Will or Soul of the mo 
| that 
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that governs. (a) Where one is ſet 
up out of many, the People becom- (4) Ms apxOc 


("ce qv r 
eth a Monarch, becauſe many are » 6 NO. Joe” 
Lords, not ſeparately, but alto- To ole1O. Els 
gether as one, therefore ſuch a Peo= & WoAAwy* ot 
ple as if it were a Monarch, ſeeks » WOAKoN pt 
to bear Rule alone L. 4. C. 4. or flow by ws 
eng -O arg mT. 0 O& vy rowrOs NO. 
are ujrapyOc wy Corel HgYapyay. 

It is a falſe and improper Speech to ſay that a 
whole Multitude, Senate, Councel, or any Multi- 
tude whatſoever doth govern where the major part 
only rules ; becauſe many of the Multitude that are 
ſo afſeinbled, are fo far from having any part in the 
Government, that they themſelves are governed 
againſt and contrary to their Wills; there being in 
all Government various and different Debates and 
Conſultations, 'it comes to pals oft-times, that the 
major part in every Aſſembly, differs according to 
the ſeveral Humours or Fancies of men 3 thoſe who 
agree in one Mind, in one Point, are of different 
Opinions in another; every Change of Buſineſs, or 
new Matter begets a new major part, and is a 
Change buth of the Government and Governours 3 
the Difference in the Number, or in the Qualities 
of the Perſons that govern, is the only thing that 
cauſes different Governments, according to Ariſtotle, 
who divides his Kinds of Government to the Num- 
ber of one, a few, or many. As amongſt the Ro- 
mans their Tribunitial Laws had ſeveral Titles, ac- 
cording to the Names of thoſe Tribunes of the Peo- 
ple, that preferr'd and made them. So in other 


Governments, the Body of their Acts and Ordinan- 
Ces, 
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ces, is compoſed of a Multitude of momentary Mo- 
narchs, who by the Strength and Power of their 
Parties or Factions are ſtill under a kind of a civil 
War, fighting and ſcratching for the legiſlative 
miſcellany, or medly of ſeveral Governments. If 
we confider each Government according to the nob- 
ler Part of which it is compoſed, it is nothing elſe 
but a Monarchy of Monothelites, or of many , men 
of one Will,moft commonly in one Point only : but 
it we regard only the baſer part, or Bodies of ſuch 
Perſons as govern, there is an interrupted Succeſſion 
of a Multitude of ſhort-lived Governments, with as 
many Intervalls of Anarchy; ſo that no man can 
ſay at any time, that he is under any Form of Go- 
vernment; for in a ſhorter time than the word can 
be ſpoken, every Government is begun and end- 
ed. Furthermore in all Aſſemblies, of what Qua- 
lity ſoever they be, whether Ariftocratical or Demo- 
cratical, as they call them, they all agree in this 
one Point, to give that hohourable Regard to Mo- 
narchy, that they do interpret the major, or pre- 
vailing part in every Aſſembly to be but as one 
man, and ſo do feign to themſelves a kind of Mo- 
narchy. 

Though there be neither Precept nor Practice in 
Scripture, nor yet any Reaſon alledged by Ariſte- 
tle for any Form of Government, but only Mo- 
narchyz yet it is ſaid that it is evident to com- 
mon Senſe, that of old time Rome, and in this 
preſent Age Venice, and the Low-Countries, en- 
joy a Form of Government different from Mo- 
narchy : Hereunto it may be an{wered, That a 
People may live together in Society, and help one 


another and yet not be under any Form of Govern- 
mentz 
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ment; as we ſee Herds of Cattel do, and yet we 
may not ſay they live under Government. . For 
Government is not a Society only to live, but to 
live well and vertuouſly. This is acknowledged by 
Ariſtotle, who teacheth that . 
(a) the End of a City, is to (a) T:A©- TAEWS 
live bleſſedly and honeſtly. Po- 7 ev Cnv dS ayug- 
litical Communities are ordain- yws 2X) Xs Aws. Trav 
ed for honeft Adions, but not XaANwy mpdEewy yo- 
for laving together only. pi Srniov Tf) nh 
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Now there be two things principally required 
to a blefled and honeſt lite : Religion towards God, 
and Peace towards men : that is, a quiet and peaceable 
Life in all Godlineſs and Honeſty, 1 Tim. 2. 2. Here 
then will be the Queſtion, Whether Godlineſs and 
Peace can be found under any Government but Mo- 
narchy, or whether Rome, Venice, or the Low-Comn- 
tries did cnjoy theſe under any popular Government, 
In theſe two Points, let us firſt briefly examine the 
Roman Government, which is thought to have been 
the moſt glorious. 

For Rcligion, we find preſently after the Build- 
ing of the City by Romalus, the next King, Nums, 
moſt devoutly eftabliſhed a Religion , and be- 
gan his Kingdom with the Service of the Gods; 
he forbad the Romans to make any Images of God, 
which Law laſted and was obſerved 170 Years, 
there being in all that time no Image or Pi- 
ture of God, in any Temple or Chappel of Romez 
allo he erefted the Pontihcal Colledge, and was 
himſelf the firſt Biſhop or Pontifex 3 _ Bi- 

Ops 
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ſhops were to render no Account either to the Se- 
mte or Commonalty. They determined all Queſti- 
ons concerning Religion, as well between Prielis as 
between private men : They puniſhed inferiour 
Prieſts, if they either added or detracted from the 
eſtabliſhed Rites, or Ceremonies, or brought in any 
new thing into Religion. The chief Biſhop, Pontifex 
Maximus, taught every man how to honour and 
_=_ the Gods. This Care had Monarchy of Re- 
igion, 

But after the Expulſion of Kings, we do not find 
during the Power of the People, any one Law made 
tor the Benefit or Exerciſe of Religion : there be 
two Tribunitian Laws concerning Religion, but 
they are meerly for the Benefit of the Power of the 
People, and not of Religion. L. Papirius,a Tribune, 
made a Law called Lex Papiria, that it ſhould not be 
lawful for any to conſecrate either Houſes, Grounds, 
Altars, or any other things without the Determination 
of the People. Domitius Anobarbus another Tribune 
enacted a Law called Domitia Lex, that the Pontifical 
Colledge ſhould not, as they were wont, admit whom they 
world into the Order of Prieſthood, but it ſhould be in 
the Power of the People , and becauſe it was contrary 
to their Religion, that Church-Dignities ſhould be be- 
ſtowed by the common People; hence for very Shame 
he ordained, that the leſſer part of the People, namely 
ſeventeen Tribes (hould cle& whom they thought fit, 
and afterwards the Party cleed fhould have 
his Confirmation or admiſſion from the Col- 
ledge : thus by a Committee of ſeven Tribes 
taken out of thirty five, the ancient Form of 
Religion was alter'd and reduced to the Power 


of the leſſer part of the People, This was the 
great 
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great Care of the People to bring Ordination and 
Conſecration to the Laity. 

The Religion in Venice, and the Low-Comntries is 
ſufficiently known, much need not be (aid of them : 
they admirably agree under a ſeeming contrariety; 
it is commonly faid, that one of them hath all Re- 
ligions, and the other no Religion ; the Atheiſt of 
Venice may ſhake hands with the Setary of Amſter- 
dam. This is the Liberty that a popular eſtate can 
brag, of, every man may be of any Religion, or no 
Religion, it he pleaſe; their main Devotion is ex- 
erciſed only in oppoſing and ſupprefling Monarchy. 
They both agree to exclude the Clergy from med- 
ling in Government, whereas in all Monarchies both 
before the Law of Moſes, and under it, and ever 
ſince : all Barbarians, Grzeians, Romans, Infidels, 
Turks, and Indians, have with one Conſent given 
ſuch Reſpect and Reverence to their Prieſts, as to 
truſt them with their Laws and in this our Nation, 
the firſt Prieſts we read of before Chriſtianity, were 
the Druides, who as Ceſar laith, decided and deter- 
mined Controverſies, in Murder, in Caſe of Inheritance, 
of Bounds of Lands, as they in their Diſcretion judged 
meet \ they grant Rewards and Puniſhments, It is a 
Wonder to fee what high Reſpect even the great 
Turkgiveth to his Mufti, or chief Biſhop, ſo neceſſa- 
ry is Religion to ſtrengthen and direct Laws. 

To conſider of the Point of Peace, It is well 
known, that no People ever enjoyed it without 
Monarchy. Ariſtotle ſaith, the Lacedemonians pre- 
ſerved themſelves by Warring , and after they had got- 
ten to themſelves the Empire, then were they preſently 
wndone, for that they cold not live at Reſt, nor do any 
better Exerciſe, than the Exerciſe of IWar, 1. 2.C. 7. 
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After Rome had expelled Kings, it was in perpetual 
War, till the time of the Emperours : once only was 
the Temple of Janus ſhut, after the end of the firſt 
Punique War, but not ſo long as for one year, but 
for ſome Moneths. It is true, as Orofius ſaith, that 
for almoſt 700 years, that is, from Tullus Hoſtilius to 
Auguſtus Czſar, only for one Summer, the Bowels of 
Rome did not ſweat Blood, On the Behalf of the 
Romans it may be ſaid, that though the Bowels of 
Rome did always ſweat Blood, yet they did obtain 
moſt glorious Victories abroad, But it may be tru- 
ly anſwered, if all the Reman Conqueſts had no 
other Foundation but Injuſtice 3 this alone ſoils all 
the Glory of her warlike Actions. The moſt glori- 
ous War that ever Rome had, was with Carthage 
the Beginning of which War, Sir Walter Raleigh 
proves to have been moſt unjuſtly undertaken by 
the Romans, in conftederating with the Mamertines, 
and Aiding, of Rebels, under the Title of protefting 
their Confederates; whereas Kings many times may 
have juſt Cauſe of War, for recovering and preſer- 
ving their Rights to ſuch Dominions as fall to them 
by Inheritance or Marriage; a Popular Eſtate, that 
can neither marry, nor be Heir to another, can have 
no ſuch Title to a War in a Foreign Kingdom 3 and 
to ſpeak the Truth, if it be rightly contidered, the 
whole time of the Popularity of Rome, the Romans 
were no other than the only proſperous and glori- 
ous Thieves, and Robbers of the World. 

It we look more narrowly into the Roman Go- 
vernment, it will appear, that in that very Age, 
wherein Rome was moſt victorious, and ſeemed to 
be moſt popular, ſhe owed moſt of her Glory to an 
apparent kind of Monarchy. For it was the Kingly 
Power 
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Piwer of the Conſuls, who (as Livy faith) had the 
ſame Royal TJuriſdiftion, or abſolute Power that the 
Kings had, not any whit diminiſhed or abated, and 
beld all the ſame Regal Enſignes of ſupreme Dignity, 
which helpt Rome to all her Conquelts : whiles the 
Tribunes of the People were firugling at home with 
the Senate about Ele&ion of Magiſtrates, enafting 
of Laws, and calling to Account, or ſuch other po- 
pular Afﬀairs, the Kingly Conſuls gained all the Vi- 
Qories abroad : Thus Rome at one and the fame 
time was broxen and diſtracted into two Shewes of 
Government 3 the Popular, which ſerved only to 
raiſe Seditions and Diſcords within the Walls, 
whileſt the Regal atchieved the Conquelts of Fo- 
reign Nations and Kingdomes. Rome was {ſo ſenſi- , 
ble of the Benefit and Necellity of Monarchy, that in ' 
her hoſt deſperate Condition and Danger, when all 
other Hopes failed her, ſhe had till Refort to the 
Cieation of a Dictator, who for the time was an 
abſolute King 3 and from whom no Appeal to the 
People was granted, which is the royalleſt Evidence 
for Monarchy in the World ; for they who were 
drawn to ſwear, they would ſuffer no King of Rome, 
found no Security but in Perjury, and breaking 
their Oath by admitting the Kingly Power in {pight 
of their Teeth, under a new name of a Dictator or 
Conſul : a jutt Reward for their wanton expelling 
their King tor no other Crime they could pretend 
but Pride, which is moſt tolerable in a King of alt 
men : and yet we find no particular Point of Pride 
charged upon him, but that he cnjoyned the Ro- 
mans to labour in cleanſing, and caſting of Ditches, 
and paving their Sinks : an Act both for the Bene- 
fit and Ortament of the City, and therefore com- 

' menda- 
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meadable in the King : But the Citizens of Rome, 
who had been Conquerours of all Nations round 
about them, could not endure of Warriers to be- 
come Quarriers, and Day-labourers. Whereas it is 
id, that Targquin was expelled for the Rape com- 
mitted by his Son on Lcrece 3 it is unjuſt to con- 
demn the Father for the Crime of his Son 3 it had 
been fit to have petitioned the Father for the Pu- 
niſhment of the Offender : The Fad of young Tar- 
quin cannot be excuſed, yet without wrong to the 
Reputation of ſo chaſte a Lady as Lucrece is reputed 
to be, it may be (aid, ſhe had a greater Delire to be 
thought chaſte, than to be chaſte 3 ſhe might have 
died untouched, and unſpotted in her , if ſhe 
had not been afraid to be ſlandered for Inchaſtity; 
both Dionyfius Halicarnaſſeus, and Livie, who both 
are her Friends ſo tell the Tale of her, as if ſhe 


had choſen rather to be a Whore, than to 
be thought a Whore. To ſay Truth, we find 


no other Cauſe of the Expulſion of Tarquin, than 
the Wantonnels, and Licentiouſneſs of the People 
of Rome. 

This is further to be conſidered in the Roman 
Government, that all the time between their Kings, 
and their Emperours, there laſted a continued 
ſirife, between the Nobility and Commons, where- 
in by Degrees the Commons prevailed at laſt, ſo to 
weaken the Authority of the Conſuls and Senate, 
that even the laſt ſparks of Monarchy were in a man- 
ner extinguiſhed, and then inſtantly began the Ci- 
vil War, which laſted till the Regal Power was - 
quickly brought home, and fſctled in Monarchy. 
So long as the Power of the Senate ſtood good for 


the Election of Conſuls, the Regal Power was pre- 
| ſerved 
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ſerved in thetn, for the Senate had their fir{t Intii- 
fation from Monarchy : It is worth the noting, that 
in all thoſe places that have feemed to be moſt po- 
pular, that weak Degree of Government, that hath 


been exerciſed among them, hath been founded up- 
on, and been beholden unto Menarchical Princi- 
ples, both for the Power of afſcembling, and man- 
ner of conſulting : for the entire and grots Body of 
any People, is ſuch an unwceildy and aiffuled thing 
as is not capable of uniting, or congregating, or «+ 
liberating in an entire Lump, | but in brokc. 
Parts, which at firit were regulated by Monar- 
chy. 

Furthermore it is obſervable, that Rome in her 
chief Popularity, was oft beholden tor her Preler- 
vation to the Monarchical Power of the Father over 
the Children : by means of this Fatherly Power, 
faith Bodin, the Romans flourilhed in all Honour 
and Vertue, and oftentimes was their Common- 
weal thereby delivered from molt imminent Deltru- 
Gion, when the Fathers drew out of the Conkitio- 
ry, their Sons being Tfibunes publithing Laws tena- 
ing to Sedition. Among{t others Caſſius threw his 
Son headlong'out of the Contittory, publiſhing- the 
Law Aegraria (for the Divition of Lands) in the Be- 
hoof of the People, and after by his own private 
Jadgment put him to Death, the Magittrates, Scr- 
ants, and People: ftanding thereat aſtonicd, and 
not darmg; to withſtand his Fatherly Authority, 
although they would with all their Power have had 
that Law for Diviſion of Lands ; which is ſufhcienc 
Proof, this Power of the Father not only to have 
been ſact:d and inviolable, but alſo to have been 
kwtal for him, either by Right or Wrong to 
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diſpoſe of the Life and Death of his Ciuldren, 
even contrary to the Will of the Magiſtrates and 
People. 

Ir is generally believed that the Government of 
Rome.after the Expultion of Kings, was popular 3 Bo» 
din endeavours to prove it, but I am not ſatisfiedwith 
his Arguments, and though it will be thought a Pa- 
radox, yet I muſt maintain, it was never truly po- 

ular. 
: Firſt it is difficult to agree, what a popular Go- 
vernment is, Ariſtotle (aith it is where Many or a 
Multitude do rule, he doth not ſay where the People, 
or the major part of the People, 'ox the Repreſentors of 
the People govern. 

Bodin athrms if all the People be intereſſed in the 
Government, it is a Popular Eftate, Lib. 2. c. 1, but 
after in the ſame Chapter he reſolves, that it is 2 
Popular Eſtate, when all the People, or the greater part 
thereof hath the Sovereignty, and he puts the Caſe 
that if there be threeſcore thouſand Citizens, and 
forty thouſand of them have the Sovereignty, and 
twenty thouſand be excluded, it ſhall be called a 
- popular Eſtate : But I muſt tell him, though fifty 
nine thouſand, ninc hundred, ninety nine of them 
povern, yet it is no popular Eſtate, for if but one 
man be excluded, the ſame reaſon that excludes 
that one man, may exclude many hundreds, and 
many thouſands, yea, and the major part it ſelf; if 
it be admitted, that the People are or ever were free 
by Nature, and not to be governed, but by their 
own Conſent, it is moſt unjuſt to exclude any one 
man from his Right in Government; and to ſup- 


poſe the Pcople ſo unnatural, as at the brit to have 
all 
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all conſented to give away their Right to a major 
part, (as if they had Liberty given them only to 
give away, and not to uſe it themſelves) is not 
onely improbable, but impoſſible 3 for the whole 
People is a thing {o uncertain and changeable, that 
it alters every moment, {o that it 15 neceſſary to ask 
of every Infant ſo ſoon as it is born its Conſent to 
Government, if you will ever have the Conſent of 
the whole People. 

Moreover, it the Arbitrary Tryal by a Jury of 
twelve men, be a thing of that admirable Perfe- 
ion and Juſtice as is commonly believed, where- 
in the Negative Voice of every fingle Perſon is 
preſerved, {o that the diflent of any of the twelve 
fruſtrates the whole Judgment : How much more 
ought the natural freedom of each man be pre- 
ſerved, by allowing him his Negative Voice, 
which is but a continuing him in that eltate, 
wherein, it is confeſſed, Nature at firlt placed him 3 
' Juſtice requires that no one Law (ſhould bind all, 
except all conſent to it, there is nothing more vio- 
lent and contrary to Nature, than to allow a major 
part, or any other greater part leſs than the whole 
to bind all the People. 

The next difficulty to diſcovering, what a Popu- 
lar Eftate is, is to find out where the Supreme 
Power in the Roman Government relicd 3 it is 
Bodin's opinion, that in the Roman ſtate the Go- 
vernment was in the Magiſtrates, the Authority and 
Cornſel in the Senate, but the Sovereign Powcy 
and Maj:fty in the People. Lib. 2. c. 1. So in his 
firſt Book his Doctrine is, that the ancient Ro- 
mans ſaid, Inperinm in Magiſtratibus, Anuthoritatem 
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in Senatu, Poteſtatem in plebe, Majeſtatem in Popul? 
jure eſſe dicebant. Theſe tour words Command, Au 
thority, Power, and Majeſty ignitie ordinarily, one 
and the fame thing, to wit, the Sovercignty , or 
ſupreme Power, I cannot fird that Bodin knows 
how to diſtinguiſh them 3 for they were not diſtin 
Faculties placed in ſeveral Subjects, but one and the 
{ame thing diverſly qualihed, tor Imperizem, Authe- 
ritas, Poteſtas, and Maj:jtzs were all originally in 
the. Conſuls; although for the greater thew the 
Conſuls would have the Opinion, and Conſent of 
the Senate who were never called togethcr, nor had 
their Advice asked, but when and in what Points 
only it pleaſed the Conſuls to propound : ſo that 
properly Sen :tuſconſultum was only a Decree of the 
Conſuls, with the Advice of the Senators : And 
{o likewiſe the Conſuls, when they had a mind to 
have the Countenance of an ampler Counccl, they 
aſſembled the Centuries, who were reckoned as the 
whole People, and were never to be aflembled, but 
when the Conſuls thought fit to propound ſome Bu- 
lineſs of great weight unto them ſo that juſſus popu- 
li, the Command of the People which Bodzn {0 
much magnihes, was properly jrſſus Conſulum, the 
Command of the Conſuls, by the Advice or Con- 
{ent of the Aſſembly of the Centuries, who were a 
Body compoled of the Senators, and the relt of- the 
Patritians, Knights, and Gentlemen, or whole No- 
bility togethzer with the Commons: for the ſame 
men who had Voices in Senate, had alſo their 
Votes allowed in the Aftembly of the Centurics, 
according to their ſeveral Capacitics, | 
” [tr may turther appcar. that the Roman Govem- 

ment, 


SY CY” WY TY SS . OY 


r_ L 


LL CF CO =0©,, ww ceme> GD» EP UD was. coy 


le &T 9 _ BS - © Oy won , wn TY ou -» TW. 


Forms of Government. 25 


ment was never truly popular, for that in her 
greateſt Show of Popularity, there were to be found 
above ten Servants for every Citizen or Freeman, 
and of thoſe Servants, not one of them was allowed 
any Phce, or Voice in Government : If it be faid 
that the Roman Servants were Slaves taken in War, 
and therefore not fit to be Freemen 3, to this it may 
be anſwered, that if the Opinion of our modern Po- 
liticians be good, which holds that all men are born 
Free by Nature, or if but the Opinion of Ariftotle be 
found, who faith that by Nature ſome men are Ser- 
vants, and ſome are Maſters, then it may þe unnatu- 
ral, or unjuſt to make all Priſoners in War Servants 
or (as they are now called) Slaves, a Term not 
uſed in the Popular Governments, either of Rome 
or Greece 3 for in both Languages, the uſual word 
that doth anſwer to our late Term of Slave, is but 
Serous im Latin; and aJxus in Greek. Beſides, if 
the Wars of the Romans, by which they gained fo 
many Servants were unjuſt, as I take all offenſive 
War to be withouta ſpecial Commiſſhon from God, 
and as I believe all the Roman Wars were, that 
were made for the Enlargement of their Empire, 
then we may conclude, that the Romans were 
the notableſt Plagiaries, or Men-ſtealers in the 
World. 

But to allow the leſſer part of the People of Rome, 
who called themſelves Citizens, to have had a juli 
Right to exclude all Servants from being a part of 
the people of Rome, let us enquire whether the major 
part of thoſe, whom they allowed to be Citizens, 
had the Government of Rome; whereby we may 
diſcover eafily how notoriouſly the poorer and 
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greater part of the Citizens were guld of their Share 
in Government 3 There were two famous manners 
of their aſſembling the People of Rome : the firſt was 
by Claſſes, as they called them, which were divided 
into Centzries, the ſecond was by Tribes, or 
Wards, the former of theſe was a Ranking of 
the People, according to their Abilitics or Wealth; 
the latter according to the Place or Ward, 
wherein every Citizen dwelt : In the Aſſemblies 
of neither of theſe, had the major part of the People 
the Power of Government, as may thus be made 
appear. 

Firſt, for the Aſſembly of the Centxrics, there 
were fix Degrees or Claſſes of men according to 
their Wealth 3 the firſt Clafſrs was of the richelt men 
in Rome, none whcrcof - were under 2co /. in 
Value: The Valuation of the ſecond Clatlis was 
not under fourſcore Pounds and fo the 3. the 4. 
and the fifth Claſs were cach a Degree one under 
another. The ſixth Claflis contained the poorer 
ſort, and all the Rabble. Theſe ſix Clatſes were 
fubdivided into Hundreds, or Centuries. 


The firſt Claſſis had 98? 


The 2. had 22 
; d. 
The hd 25 > CENTURIES: 


The 5. Claſſis had 30 |; 
The 6. Claflis had 15 
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' The Claſſes, and Centuries being thus ordered, 
when the Aﬀernbly came to give their vu 
Ns Pons | they 
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they did not give their Voices by the Poll, which 
is the true popular way : but each Century 
Voted by it felf, each Century having one Voice, 
the major part of the Centuries carried the Buſi- 
neſs: Now there being fourſcore and eighteen 
Centuries in the firſt Claſhs, in which all the Pa- 
tricians, Senators, Noblemen, Knights, and Gen- 
tlemen of Rome , were inrolled, being more in 
Number, and above halt the Centuries, muſt needs 
have the Government, if they agreed all together 
in their Votes, becauſe they Voted firſt, for when 
97 Centurics had agreed in their Votes, the other 
Centuries of the inferiour Claſhs, were never 
called to Vote 3 thus the Nobles, and richer 
men who were but few in Compariſon of the Com- 
mon People did bear the chief Sway, becaule all 
the poorer ſort, or proletarian Rabble, were clap'd 
mto the ſixth Clafſſis, which in reckoning were 
allowed but the ſingle Voice of one Century, which 
never came to Viting : whereas in Number they 
did far exceed all the five other Claſſes ox Centu- 
ries, and if they had been allowed the Liberty of 
other Citizens, they might have been juſtly num- 
bred for a thouſand Centuries, or Voices 1n the 
Aſſembly 3 This Device of packing ſo many thou- 
ſands into one Century, did exclude far the great- 
clt part of the People from having a part in the 
Government, 

Next, for the Aſſembly of the People of Rome by 
Tribes, it muſt be conlidered, that the Tribes did 
not give their Voices by the Poll altogether, which 
is the true way of popular Voting, but each 
Tribe or Ward did Vote by it (elf, and the Votes 
of the major part (not of the Pcople but) — * 
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Tribes did ſway the Government, the Tribes 
being unequal, as all Divitons by Wards uſually 
are, becauſe the Number of the People of one Tribe, 
is not juſt the ſarne with the Number of the People 
of each other Tribe ; whence it followed, that the 
major Number of the Tribes might poſſibly be the 
minor Ndmber of the People, which is a de- 
Sons of the Power of the major Part of the 
le. 
dde hereunto, that the Nobility of Rome 
were excluded from being preſent at the Aſſem- 
bly of the Tribes; and fo the moſt conſiderable 
part of the People was wanting, therefore it 
could not be the Voices of the major part of the 
People, where a great part of the People were al- 
lowed no Voices at all, for it muſt be the major 
of the whole, and not of a Part of the Peo- 
ple, that muſt denominate a popular Government. 
Moreover it muſt be noted, that the Aſſembly of 
the Tribes was not originally the Power of the 
People of Rome, for it was almoſt 40 years after 
the Rejection of Kings before an Aſſembly of Tribes 
were thought on;or ſpoken ofifor it was the Aſſem- 
bly of the People by Centuries,that agreed to the Ex- 
pulſion of Kings.& creating of Conſuls in their Room, 
alſo the Famous Laws of the twelve Tables were ra- 
tified by the Afembly of the Centuries. This Aſ- 
ſ{embly by Centuries, as it was more Ancient, than 
that by Tribes; ſo it was more truly popular, be- 
cauſe all the Nobility, as well as the Commons, 
had Voices in it: The Aſſembly by Tribes, was 
pretended at firſt, only to ele& Tribunes of the 
People, and other inferiour Magiſtrates, to deter- 
mine of leſſer Crimes that were not Capital, = 
only 
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 rily finablez and to decree that Peace ſhould be 
made z but they did not meddle with denouncing 
Var to be made, for that high Point did belong on- 
ly to the Aſſembly of the Centuries; and fo alſo 
did the judging of Treaſon, and other Capital 
Crimes. The Difference between the Aſſembly of 
the Tribes, and of the Centuries, is very material 
for though it be commonly th _ that either of 
theſe two Afſerblics were eſteemed to be the People, 
yet in Reality it was not fo, for the Aſſembly of 
the Centuries only could be faid to be the People, 
becauſe all the Nobility were included in it as well 
as the Commons, whereas they were excluded out 
of the Aſſembly of the Tribes; and yet in Effet, 
the Aſſembly at the Centuries was but as the A- 
ſembly of the Lords, or Nobles only, becauſe the 
lefler, and richer part of the People had the Sove- 
reignty, as the Aﬀlembly of the Tribes was, but the 
- Commons only. _ 

| In maintenance of the popular Government of 
Rome, Bodin objects, that there could be no regal 
Power in the two Conſuls, who could neither 
make Law, nor Peace, nor War. The Anſwer is, 
though there were two Conſuls, yet but one of 
them had the Regalityz for they governed by Turns, 
one Conſul one Moneth, and the other Conſul ano- 
ther Moneth 3 or the firlt oneday, and the ſecond 
another day. That the Conſuls could make no 
Laws is falſe, it is plain by Livy, that they had the 
Power to make Laws, or War, and did execute 
that Power, though they were often hindered by the 
Tribunes of the People; not for that the Power of 
making Laws: ox War, was ever taken away from 
the Conſals, ox communicated to the Tribanes, 
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but onely the Exerciſe of the Conſular Power was 
ſuſpended by a ſeeming humble way of interceſi- 
on of the Tribunes ; The Conſuls by their firſt 
Inftitution had a lawful Right to do thoſe things, 
which yet they would not do by reaſon of the 
ſhortneſs of their Reigns, but. choſe rather to 
countenance their actions with the title of a De- 
cree of the Senate ( who were their private Coun- 
cel ) yea, and ſometimes with the Decree of the 
Afembly of the Centuries ( who were their Pub- 
lick Counſel ) for both the Afembling of the 
Senate, and of the Centuries, was at the Plea- 
{ure of the Conſuls, and nothing was to be pro- 
pounded in either of them, but at the Will of 
the Conſuls : which argues a Sovereignty in them 
over the Senate and Centuries the Senate of Rome 
was like the Houſe of Lords, the Aflembly of the 
Tribes reſembled the Houſe of Commons, but 
.the Aſſembling of the Centuries, was a Body com- 
poſed of Lords and Commons united ta Vote to- 
gether. 

The Tribunes of the People bore all the Sway 
among the Tribes, they called them together when 
they pleaſed, without any Order, whereas the 
Centuries were never Aſſembled without Ceremo- 
ny, and Religious obſervation of the Birds by the 
Augurs, and by the Approbation of the Senate, and 
therefore were ſaid to be aſpicata, and ex authorita- 
te Patrum. | 

Theſe things conſidered, it appears, that the A(- 
ſ{embly of the Centuries was the only legitimate, 
and great Meeting of the People of Rome : as for 
any Aſſembling , or Ele&ing of any Truſtees, or 


Repreſentors uf the People of Rome, in nature - 
tnc 
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the modern Parliaments, it was not in Uſe, or ever 
known in Rome, 

Above two hundred and twenty years after the 
expulſion of Kings, a ſullen humour took the 
Commons of Rome, that they would needs de- 
part the City to Faniculum, on the other {ide of 
Tybur, they would not be brought back into the 
City, until a Law was made, That a Plebiſci- 
tum, Or a Decree of the Commons might be ob- 
ſerved for a Law 3 this Law was made by the Di- 
Gator Hortenſins, to quiet the Sedition, by giv- 
ing a part of the Legiſlative Power to the Com- 
mons, in ſuch inferiour matters only, as by Tolera- 
tion and, Uſurpation had been praQtiſed by the 
Commons, I find not that they deſired an En- 
largement of the Points which were the Object 
of their Power, but of the Perſons, or Nobility 
that ſhould be ſubject to their Decrees : the great 
Power of making War, of creating the greater Ma- 
giſtrates, of judging in Capital Crimes, remained in 
the Conſuls, with the Senate, and Aſſembly of the 
Centuries, 

For further manifeſtation of the broken and di- 
ſtrated Government of Rome, it is fit to conlider 
the original Power of the Conſuls, and of the Tri- 
bunes of the Commons, who are ordinarily called 
the Tribunes of the People. 

Firſt, it is undeniable, that upon the expulſion of 
Kings, Kingly power was not taken away, but on- 
ly made Annual and changeable between two 
Conſuls ; who in their Turns, and by courſe had 
the Sovereignty, and all Regal power 3 this ap- 
pears plainly in Livy, who tells us, that Yalerius 
Publicola being Conſul, he himſelf alone ordained 

| . a Law, 
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a Faw, and then affembled a general Scffion, 
Tarentillus Arſa inveighed and complained againſt 
the Conful's Government, as being fo abſolute, and in 
Name only leſs odious than that of Kings, but it Faif 
more cruel, for inftead of one Lord the City had recetv- 
et twain, having Authority beyond all Meaſure, wlt- 
 mited and infinite» Sextins and Licius complain; 
that there would never be any indifferent Conrſe,- ſo 
long as the Nobles kept the Sovereign Place of Command, 
and the Sword to ftrike, whiles the poor Commons have 
only the Buckler their Concluſion was, that it re- 
mains, that the Commons bear the Office of Conſuls too, 
for that were a Fortreſs of their Liberty, from that day 
forward, ſhall the Commons be Pattakers of thoſe things, 
' wherein the Nobles now ſurpaſs them; namely Sovereign 
Rule and Authority. | 

The Law of the twelve Tables afhrms, Regio 
imperio duo ſunto, iique Conſules appellantor. Let two 
have regal Power, and let them be called Conſwls : alſo 
the Jadament of Livy 1s, that the Sovereign Power 
was tranſlated from Conſuls to Decemvirs, as before 
from Kings to Conſuls. Thele are proots ſufficient 
to ſhew the Royal Power of the Conſuls. 

About ſixteen years after the firſt Creation of 
Conſuls, the Commons finding themſelves much 
run into Debt, by waſting their Eſtates in following 
the Wars 3 and ſo becoming, as they thought, 
oppreſfed by Ufury, and caſt into Prifon by the 
p_ and Sentence of the-Conſuls, they grie- 
vouſly complained of Uſury, and of the Power of 
the Conſuls, and by Sedition prevailed, and obtain- 
ed Leave to chooſe among, themſelves Magittrates 
called Tribunes of the People, who' by their Inter- 
ceſſion might preſerve the Commons from: being op- 
preſſed 
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preſſed, and ſuffering Wrong from the Conſuls : 
and it was further agreed, that the Perſons of thoſe 
Tribunes ſhould be facred, and not to be touched 
by any. By means of this Immunity of the Bodies 
of the Tribunes from all Arreſts or other Violence, 
they grew in time by Degrees to ſuch Boldneſs, 
that by ſtopping the legal Proceedings of the Con- 
ſuls (when they pleaſed to intercede) they raiſed 
ſuch an Anarchy oft times in Government, that they 
themſelves might a&, and take upon them, what 
Power {oever they pleaſed (though it belonged not 
to them.) This Gallantry of the Tribunes was the 
Cauſe, that the Commons of Rome, who were di- 
igent Pretenders to Liberty, and the great Maſters 
of this part of Politiques, were thought the only fa- 
mous Preſervers, and Keepers of the Liberty of 
Rome. And to do them right, it muſt be confeſſed, 
they were, the only men that truly underſtood the 
Rights of a Negative Voice 3 it we will allow every 
man to be naturally free till they give their Conſenc 
to be bound, we muſt allow every particular Perſon 
a Negative Voice ; ſo that when as all have equal 
Power, and are as it were fellow-Magiſtrates or 
Officers, each man may impeach, or ſtop his Fellow- 
Officers in their Proceedings, this is grounded upon 
the general Reaſon of all them, which have any 
thing in Common, where he which forbiddeth, or 
denyeth, hath moſt Right; becauſe his Condition in 
that Caſe is better than his which commandeth, or 
moveth to proceed 3 for every Law or Command, 
is in it {elf an Innovation, and a Diminution of 
ſome part of popular Liberty 3 for it is no Law ex- 
cept it reſtrain Liberty ; he that by his negative 
Voice doth forbid or hinder the Proceeding o \a = 
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Law, doth but preſerve himſelf in that Condition 
of Liberty, wherein Nature hath placed him, and 
whereof he is in preſent Poffeſſion'; the Conditi- 
on of him thus in Poſſeſſion being the better, the 
ſtronger is his Prohibition, any ſingle man hath a 
juſter Title to his Negative Voice, than any Multitude 
can have to their Affirmative; to ſay the People 
are free, and not to be governed, but by their 
own Conſent, and yet to allow a major part to 
rule the whole, is a plain Contradiction, or a de- 


* ſtruction of natural Freedom, This the Commons 


of Rome rightly underſtood, and therefore the tran- 
ſcendent Power of the Negative Voice of any one 
Tribune, being able of it {elf to ſtay all the Proceed- 
ings, not of the Conſuls and Senate only, and other 
Magiſtrates, but alſo of the reft of his fellow-Tri- 
bunes, made them ſeem the powertulleſt men in all 
Rome; and yet in Truth they had no Power or Ju- 
ri{diction at all, nor were they any Magiſtrates, nor 
could they lawfully call any man before them, for 
they «. were not appointed for Adminiſtration of 
Juſtice, but only to oppoſe the Violence, and Abuſe 
of Magiſtrates, by interceeding for ſuch as appealed, 
being unjuſtly oppreſſed 3 for which Purpoſe at hiſt 
they fate only without the Door of the Senate, and 
were not permitted to come within the Doors: 
this Negative Power of theirs was of Force only 
to hinder, but not to help the Proceedings in Courts 
of Juſtice; to govern, and not to govern the Peo- 
ple. And though they had no Power to make 
Laws, yet they took upon them to propound Laws, 
_ and flattered and humoured the Commons by the 
Agrarian and Framentarian Laws, by the firſt they 
divided the Common fields, and 6onquered Lands 
among 
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among,. the Common People 3 and by the latter, 
they afforded them Corn at a cheaper or lower 
price : by theſe means theſe Demagogues or Tri- 
bunes of the Commons led the Vulgar by the Noſes, 
to allow whatſoever Uſutpations they pleaſed to 
make in Government, 

The Royal Power of the Conſuls was never ta- 
ken away from them by any Law that I hear of, 
but continued in them all the tiine of their pretend- 
cd popular Government, to the very laſt, though 
repined at, and oppoſed in ſome particulars by the 
Commons, 

The No-Power, or Negative Power of the Tri- 
bunes, did nit long give content to the Com- 
mons, and therefore they dcfired, that one of the 
Conſuls might be choſen out of the Commonalty : 
the eager propounding, of this point for the Com- 
mons, and the diligent oppoſing of it by the No- 
bility or Senate, argues how much both parties re- 
garded the Sovereign power of a Conſul 3 the Dif 
pute laſted fourſcore years within two : the Tri- 
bunes preſſing it upon all advantages of opportunt- 
ty, never gave over till they carried it by ſirong 
hand, or ſtubbornneſs, hindring, all Ele&tions of the 
Curule, or greater Magiſtrates, for tive years toge- 
ther, whereby the Nobles were forced to yield the 
Commons a Conſul's place, or cl{e an Anarchy was 
ready to deſtroy them all 3 and yet the Nobility had 
for a good while allowed the Commons Miita- 
ry Tribunes with Conſular Power, which, in effect 
or ſabſtance, was all one with having one ot the 
Conſals a Commoner, ſo that it was the bare 
Name of a Conſul which the Commons {o long 
frived for. with the Nobility : In this contention, 
{ome 
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(ome Years Conſuls were choſen, ſome years Mili- 
zary Tribunes in ſuch Confuſion, that the Roman 
Hiſtorians cannot agree among, themſelves, what 
Conſuls to aſſign, or name for each Year, although 
they have Capitoline Tables, Sicilian and Greek, Re- 
giſters, and Kalenders, Fragments of Capitoline 
Marbles, linen Books or Records to help them : a good 
while the Commons were content with the Liber- 
ty of having one of the Conſuls a Commoner 3 but 
about fourſcore years after they enjoyed this Pri- 
vilege; a Deſire took them to have it enaCted, that 
a Decree of the Commons called a plebiſcitum might 
be obſerved for a Law, Hortenſlus the Dictator 
yielded to ena it, thereby to bring back the Sedi- 
tious Commons, who departed to Faniculum on 
the other fide of Tybur, becauſe they were deeply 
engaged in Debt in regard of long Seditions and 
Diſſenfions. The eleventh Book of Livy, where 
this Sedition is ſet down, is loſt; we have only a 
touch of it it in Florus his Epitome, and St. Augu- 
fiine mentions the Plundring of many Houſes by the 
Commons at their departing : this Sedition was 
above 220 years after the Expulſion of Kings, 
in all which time, the People of Rome got the Spoil 
of almoſt all Ttaly, and the wealth of very many 
rich Cities : and yet the Commons: were in ſo great 
Penury, and over whelmed with Debts that they 
fell to plunder the rich Houſes of the Citizens, 
which ſounds not much for the Honour of a popular 
Government. This communicating of a legiſlative 
Power to the Commons, touching Power of en- 
franchiſing Allies, Judgments Penal, and Fines, 
and thoſe Ordinances that concerned the Good 
of the Commons called Plebiſcita, was a — 
0 
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of the Snpreme Power, and the giving a Share of 
it to others, as well as to the Conſuls, and was 
in cffect to deſtroy the legiſlative Power, for to have 
two Supremes is to have none, becauſe the one 
may deſtroy the other, and is quite contrary 
to the indiviſible nature of Sovereignty. The 
Truth is, the Conſuls, having but annual Sovereign» 
ty, were glad for their own Safety, and Eaſe in 
Matters of great Importance, and Weight, to call 
together {bmetimes the Senate, who were their or- 
dinary Councel, and many times the Centuries of 
the People, who were their Councel extraordinary, 
that by their Advice they might countenance, and 
ſtrengthen ſuch ACtions as were full of Danger and 
Envy : and thus the Conſuls by weakening theit 
original Power brought the Government to Confu- 
fion, civil Diſſenfion, and utter Ruine : ſo dange- 
rous a thing it is to ſhew Favour to Common 
People, who interpret all Graces and Favours for 
their Rights, and juſt Liberties: the Conſuls fol- 
lowing the Advice of the Senate or People, did 
not take away. their Right of Governing no more 
than Kings loſe their Supremacy by taking Advice in 
Parliaments, 

Not only the Cenſuls, but alſo the Pretors and 
Cenſors (two great (ices, ordained only for the 
eaſe of the Conſuls, from whom an Appeal lay to 
_ the Conſuls) did in many things exerciſe an arbi- 
trary or legiflative Power ih the Abſence of the 
Conſuls, they had no Laws to limit them : fot 
many Years after the Creation of Conſuls, ten 
men were ſent into Greece to chooke Laws; and af- 
- the 12 Tables were confirmed, whatſoever the 
retors, who were but the Conſuls Subſtitutes, did 
| | kL 2 com- 
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command, was called jus honorarium > and they were 
wont at the Entrance into their Office to collect, 
and hang up for publick View, a Form of Admi- 
niftration of Juſtice which they would obſerve, and 
though the ediftium Pretoris, expired with the Pretors 
Office; yet it was called Edidum perpetuum. 

What Peace the Low-Countries have found fince 
their Revolt is viſible 3 it is near about an hundred 
Years ſince they {ct up for themſelves, of all which 
time only twelve years they had a Truct with the 
Spaniard, yet in the next year, after the Truce was 
agreed upon, the War of Fuliers brake forth, which 
engaged both Parties 3 ſo that upon the matter, they 
have lived in a continued War. for almoſt 100 
Years: had it not been for the Aid of their Neigh- 
bours, they had been long ago ſwallowed up, 
when they were glad humbly to offer their new 
hatch'd Commonweal, and them(clves Vaſſals to 
the Queen of England, after that the French King 
Hen. 3. had refuſed to accept them as his Subjects 3 
That little Truce they had, was almoſt as coſtly as 
a War; they being forced to keep about thirty 
thouſand Souldiers continually in Garriſon. Two 
things they ſay they firſt fought about, Religion 
and Taxes, and they have prevailed it ſeems in 
both, for they have gotten all the Religions in 
Chriſtendome, and pay the greateſt Taxes in the 
World ; they pay Tribute half in half for Food, 
and moſt neceffary things, paying as much for Tri- 
bute as the price of the thing ſold ; Exciſe is paid 
by all Retailers of Wine, and other Commodities z 
for each Tun of Beer fix Shillings, for each Cow 
for the Pail two Stivers every week : for Oxen, 


Horſes, Sheep, and other beaſts ſold in the Market 
the 
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' the twelfth part at leaſt, be they never ſo oft ſold 
by the year to and fro, the new Maſter till pays as 
much : they pay hve Stivers for every Bulhel of their 
own Wheat, which they uſe to grinde in publick 
Mills : Theſe are the Fruits of the Low-Country 
War. 

It will be ſaid that Venice is a Commonwealth 
that enjoys Peace. She indeed of all other States 
hath enjoyed of late the greateſt Peace; but ſhe 
owecs it not to her kind of Government, but to the 
natural Situation of the City, having ſuch a Banck 
in the Sea of neer threeſcore Miles, and ſuch Mar- 
ſhes towards the Land, as make her unapproachable 
by Land, or Sca to theſe ſhe is indebted for her 
Peace at home, and what Peace ſhe hath abroad 
ſhe buys at a dear Rate and yet her Peace is little 
better than a continued War ; The City always is 
in ſuch perpetual Fears, that many belieged Cities 
are in more Security a Senator or Gentleman dares 
not converſe with any Stranger in Venice, thuns Ac- 
quaintance, or dares not own it : they arc no better 
than Banditos to all humane Society. Nay, no 
People in the World live in ſuch Jealoufie one of 
another, hence are their intricate Solemnities, or 
rather Lotteries in Ele&ion of their Magiſtrates, 
which in any other Place, would be ridiculous and 
uſeleſs, The Senators or Gentlemen are not only 
jealous of the Common People, whom they keep 
diſarmed,but of one another; they dare not truſt any 
of their own Citizens to be a Leader of their 
Army,but are forced to hire, and entertain Foreign 
Princes for their Generals, excepting their Ci- 
tizens from their Wars, and hiring others in 
their Places; it cannot " faid, that People live 

3 in 
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in Peace which are in ſuch miſerable Fears con- 
tinually. | 

The Venetians at firſk were ſubject to the Roman 
Emperour 3 and for fear of the Invaſion of the 
Hunnes foriook Padua, and other places in Tray ; 
and retired with all their Subſtance to thoſe lands 
where now Venice ſtands: I do not read they had 
any Leave to deſert the defence of their Prince and 
Countrey, where they had got their Wealth, much 
Jeſs to ſet up a Government of their own; it was 
no better than a Rebellion, or Revolting from the 
Roman Empire, At firſt they lived under a kind 
of Oligarchy, for ſeveral Iflands had each a Tribune, 
who all met, and governed in common : but the 
dangerous Seditions of their Tribunes, put a ne- 
celſity upon them to chooſe a Duke for Lite, 
who, for many hundreds of years, had an Abſolute 
Power, under whoſe Government Venice flouriſhed 
moſt, and got great Victories, and rich Poſſcfſions, 
But by inſenſible degrees, the Great Councel of the 
Gentlemen have for many years been leflening the 
Power of their Dukes, and have at laſt quite taken 
it away. It is a ftrange Errour for any man to be- 
lieve, that the Government of Venice hath been al- 
wayes the ſame that it is now : he that reads but 
the Hiſtory of Venice, may find for a long time a 
Sovereign Power in their Dukes : and that for theſe 
laft two hundred years, fince the diminiſhing of that 
Power, there hath been no great Victories and Con- 
queſts obtained by that Eſtate, 
That which exceeds admiration is, that Contarene 
hath the confidence to affirm the preſent Govern- 
ment of Venice to be a mixed Form of Monarchy, 
Democratie, and Ariftocratic : For, whereas he _ 
£5 | . . 
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the Duke to have the Perſon and Shew of a King 3 
he after confeſſeth, that the Duke can do nothing 
at all alone, and being joyned with other Magi- 
ſtrates, he hath no more Authority than any of 
them : alſo the power of the Magiſtrates is ſo ſmall, 
that no one of them, how great ſoever he be, can 
determine of any thing of moment, without the al- 
lowance of the Councel. So that this Duke is but 
a man dreſſed up in Purple, a King only in Pomp 
and Ornament, in Power but a Senator, within the 
City a Captive, without a Traytor, it he go with- 
out Leave, As little reaſon is there to think a Po- 
pular Eſtate is to be found in the great Councel of 
Venice, or S, P, ©. U. for it doth not confiſt of 
the forticth part of the People,” but only of thoſe 
they call Patritians or Gentlemen 3 for the Com- 
mons, neither by themſelves, nox by any choſen by 
them for their Repreſentors, are admitted to be any 
part of the Great Councel : and -if the Gentlemen 
of Venice have any Right to keep the- Government 
in their own hands, and to exclude the Commons, 
they never had it given them by the People, but at 
firſt were beholding to Monarchy for their Nobility. 
This may further be noted, that though Venice of 
late enjoyed Peace abroad, yet it had been with that 
Charge, either for Fortification and Defence, or in 
Bribery ſo exceſſive, whereby of late upon any 
terms they purchaſed their Peace, that it is (aid their 
Taxes are ſuch, that Chriſtians generally live better 
under the Txrk,, than under the Venetians, for there 
is not a grain of Corn, a ſpoonful ' of Wine, Salt, 
Eggs, Birds, Beaſts, Fowl, or Fiſh ſold, that payeth 
not a certain Cuſtom : upon occaſions the Labou- 
xers and Crafts-men pay a Rate by the Poll monthly, 
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they receive incredible Gains by Ulory of the Jews 3 
for in every City they keep open Shops of Interelt, 
taking pawns after fifteen in the hundred, and if at 
the years end it be not redeemed, it is forfeited, or 
at the leaſt, fold at great loſs. The Revenues which 
the very Courtizans pay for Toleration, maintains no 
leſs than a dozen of Gallics. 

By what hath been ſaid, it may be judged how 
unagreable the popular Government of Rome herc- 
tofore,, and of Venice, and the United Provinces at 
preſent, are, cither for Religion or Peace ( which 
two are principal ingredients of Government ) and 
{o conſcquently not fit to be reckoned for Forms, 
fince whatſoever is cither good or tolerable in ci- 
ther of their Governments, is borrowed or patch- 
ed up of a broken, and diſtracted Monarchy. Laſt- 
ly, though Venice and the Low Conntreys are the 
only remarkable places in this age that rejx& 
Monarchy ;, yet neither of them pretend their Go- 
vernment 'to be founded upon any original Right 
of the People, or have the Common people any 
power amongſt them, or any choſen by them. 
Never was any popular Etiate in the Werll 
. famous for keeping themſclves in peace 3 all 
their glory hath been for Quarrelling and Fight- 
ing. 

Thoſe that are willing to be perſwaded, that 
the power of Government is originally in the Peo- 
ple, - finding how impoſſhble it is for any people to 
exerciſe (uch power, do ſurmiſe, that though the 
people: cannot govern, yet they may chooſe Repre- 
ſentors or Truſtces, that may manage this power tor 
th People, and ſuch Repreſentors muſt be ſurmiſed 
-; >: the People. : And ſince ſuch Repreſentors can- 
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not truly be choſen by the People, they are fain to 
divide the People into ſeveral parts, as of Provin- 
ces, Ciiies, and Burrough-Towns, and to allow to 
every one of thole parts to chooſe one Repreſentor 
or more of their own : and ſuch Repreſentors, 
though not any of them be choſen by the whole, or 
major part of the People, yet ſtill muſt be ſurmiſed 
to be the People 3 nay, though not one of them 
be choſen either by the People, or the major part 
of the People of any Province, City, or Bur- 
rough, for which they ſerve, but onely a ſmaller 
part, ſtill it muſt be ſaid to be the People. Now 
when ſuch Repreſentors of the People do Afſem- 
ble or meet, it is never {cen that all of them 
can at one time meet together z and ſo there ne- 
yer appears a true, or full Repreſentation of the 
whole Pcople of the Nation, the Repreſentors of 
one part or other being abſent, but {till they muſt 
be imagined . to be the People. And when ſuch 
imperfect Aſſemblies be met, though not halt 
be preſent, they proceed : and though their number 
be never ſo ſmall, yet it is ſo big, that in the de- 
bate of any Buſineſs of moment, they know not 
how to handle it, without referring it to a fewer 
number than themſelves, though themſelves are not 
ſo many as they ſhould be. Thus thoſe that are cho- 
ſen to repreſent the People, are neceſſitated to chooſe 
others, to repreſent the Repreſentors themſelves 3 a 
Truſtee of the North doth delegate his power to a 
Truſtee of the South 3 and one of the Eaſt may ſub- 
ſtitate one of the Welt for his Proxy : hereby it 
comes to paſs, that Publick Debates which are 
imagined tv be referred to a general Aſſembly of a 


Kingdom, are contracted into a particular or private 
| Aſſembly, 
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Afembly, than which nothing can be more deſtru- 
&ive, or contrary to the nature of Publick Aﬀſem- 
blies. Each company of ſuch Truſtees hath a Pro- 
locutor, or Speaker z who, by the help of three or 
four of his fellows that are moſt ative, may caſi- 
ly comply in gratifying one the other, ſo that each 
of them in their turns may ſway the Truſtees, 
whilſt one man, for himſelf or his friend, may rule 
in one Buſineſs, and another man for himſelf or his 
friend prevail in another cauſe, till ſuch a number 
of Truſtees be reduced to ſo many petty Monarchs 
as there be men cf it. So in all Popularities, 
where a General Councel, or great Afembly of 
the People meet, they find it impoſſible to dif- 
patch any great Action , either with Expedition 
or Secxecy, if a publick free Debate be admitted 3 
and therefore are conſtrained to Epitomize, and 
ſub-epitomiſe themſelves ſo long , till at aſi 
they crumble away into the Atomes of Monar- 
chy, which is the next degree to Anarchy; for 
Anarchy is nothing elſe but a broken Monarchy, 
where every man is his own Monarch, or Gover- 
nour. 

Whereas the Power of the People in chooſing 
both their Government and Governours, is of late 
highly magnified, as if they were able to chooſe 
the beſt and excellenteſt men for that purpoſe. 
We (hall find it true what Ariſtotle hath affirmed, 
that to chooſe well 3s the office of him that hath 
Knowledge \, none can chooſe a Geometrician but he 
that bath (ll in Geometry, 1. 3. c, 11, for, faith 
he, All men eſteem not Excellency to be one and the 
(ame, 1. 3.C. 17. a 
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A great deal of talk there is in the World of the 
Freedom and Liberty that they ſay is to be found 
in Popular Commonweals 3 it is worth the en- 
quiry how far, and in what ſenſe this Speech of 
Liberty is true. True Liberty is for every man to do 
what he liſt, or to live as he pleaſe, and not to be tied 
to any Laws. But ſuch Liberty is'not to be found 
in any Commonweal 3 for there are more Laws in 
Popular Eſtates than any where elſe ; and fo con- 
ſequently leſs Liberty : and Government many ſay 
was invented to take away Liberty, and not to give 
it to every man 3 ſuch Liberty cannot be; it it 
ſhould, there would be no Government at all : 
therefore Ariſtotle, 1. 6. cap. 4. It is profitable not 
to be lawful to do every thing that we will, for pow- 
er to do what one will, cannot reſtrain that Evil that 
is in every man , {o that true Liberty cannot, nox 
ſhould not be in any Eftate. But the onely Liberty 
that the talkers of Liberty can mean, is a Liberty tor 
ſome men to Rwle and to be Ruled, for fo Ariſte- 
tle expounds it 3 one while to Govern, another 
while to be Governed 3 to be a King in the forenoon, 
and a Subject in the afternoon 3 this is the onely Li- 
berty that a Popular Eftate can brag of, that where 
a Monarchy hath but one King, their Government 
hath the liberty to have many Kings by turns. If 
the Common People look for any other Liberty, ci- 
ther of their Perſons or their Purſes, they are pitiful- 
ly deceived, for a perpetual Army and Taxes are the 
principal materials of all Popular Regiments : never 
yet any ſtood without them, and very ſeldom con- 
tinued with them 3 many popular Eflates have ſiart- 
ed up, but few havs laſted; It & mo bard matter 
for any kind of Government to laſt one, or = or 
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three dayes, 1. 6. c. 5. For all ſuch as out of hope of 
Liberty, attempt to ere new Forms of Govern- 
ment, he gives this prudent Lefſon. We muſt look 
well into the continuance of Time, and remembrance of 
many Tears, wherein the means tending to eſtabliſh Come 
munity had not lain hid, if they had been good and uſe- 
ful; for almoſt all things have been found out, albeit 
Tome have not been received, and other ſome have been 
rejected, after men have had experience of them 
Lc $ 

It is believed by many, that at the very firſt Af- 
{embling of the People, it was unanimouſly agreed 
in the firſt place, that the Conſent of the major 
part (ſhould bind the whole ; and that though 
this firſt Agreement cannot poſſibly be proved, 
either how, or by whom it ſhould be made; yet 
it muſt neceſſarily be believed or ſuppoſed, be- 
cauſe otherwiſe there could be no lawtul Govern- 
ment at all. That there could be no lawful Go- 
vernment, except a general Conſent of the whole 
People be firſt ſurmiſed, is no ſound propoſition 3 
yet true it is, that there could be no popular Go- 
vernment without it. But if there were at firſt a 
Government without being beholden to the People 
for their Conſent, as all men confeſs there was, I 
find no reaſon but that there may be ſo ſtill, with- 
out asking Leave of the Multitude. 

If it be true, that men are by nature free-born, 
and net to be governed without their own Con- 
ſents, and that Sclf-preſervation is to be regard- 
ed in the firſt place, it is not lawful for any Go- 
vernment but Self-government to be in the World, 
it were fin in the People to Deſire, or attempt to 


Conſent to any other Government : if the Fa- 
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thers will promiſe for themſelves to be Slaves, 
yet for their Children they cannot, who have 
alwayes the ſame Right to ſet themſelves at Li- 
berty, which their Fathers had to Enflave them- 
(elves. 

To pretend that a major part, or the ſilent Con- 
ſent, of any part, may be interpreted to bind the 
whole People, is both unreaſonable and unnatu- 
ral3- it is againſt all Reaſon for men to bind 0- 
thers, where it is againti Nature for men to bind 
themſelves. Men that boaſt ſo much of natural 
Feeedom, are not willing to confider how con- 
tradictory and deſiruftive the Power of a ma- 
jor part is to the natural Liberty of the whole 
People 3 the two grand Favourites of the Subjects, 
Liberty and Property ( for which moſt men pretend 
to ſtrive ) are as contrary as Fire to Water, and 
cannot ſtand together. Though by humane Laws 
in Voluntary Afions, a major part may be tolerated 
to bind the whole Multitude, yet in Neceſſary AGi- 
ons, ſuch as thoſe of Nature are, it cannot be {o. 
Belides, if it wcre poſlible for a whole People to 
chooſe their Repreſentors, then either every, cach 
one of thoſe Repreſentors ought to be particular- 
ly choſen by the whole People, and not one Re- 
preſentor by one part, and another Repreſentor 
by another part of the. People, or elſe it is neceſſa- 
ry, that continually the entire Number of the Repre- 
lentors be preſent, becauſe otherwiſe the whole 
People is never repreſented. 

Again, it is impoſſible for the People, though 
they might and would chooſe a Government, or 
Governours, ever to be able to do it : for the Peo- 


ple, to ſpeak truly and properly, is a thing or Body 
in 
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in continua] Alteration and Change, it never conti- 
hues one Minute the ſame, being compoled of a 
Multitude of Parts, whereof divers continually de- 
cay and periſh, and others renew and ſucceed in 
their places; they which are the People this Minute, 
are not the People the next Minute. If it be an- 
{wered, that it is impoſſible to ſtand ſo ſtrictly, as 
to have the Conſent of the whole People 3 and 
therefore that which cannot be, muſt be ſuppoſed 
to be the A of the whole People : This is a ſirange 
Anſwer, firſt to affirm a Neceflity of having the 
Peoples Conſent, than to confeſs an Impoſthility 
of having it. If but once that Liberty, which is 
eſteemed fo ſacred, be broken, or taken away ' but 
from one of the meaneſt or baſeſt of all the People 3 
a wide Gap is thereby opened for any Mulritude 
whatſoever.,that is able to call themſelves, or whom- 
ſoever they pleaſe, the People. 

 Howſoever men are naturally willing tc be per- 
{waded, that all Sovereignty flows from the Con- 
ſent of the People, and that without it no true Ti- 
tle can be made to any Supremacy 3 and that it 1s 
fo currant an Axiome of late, that it will certainly 
paſi without Contradifion as a late Exercitator tclls 
us : yet there are many and great Difficulties m the 
Point never yet determined, not ſo much as diſpu- 
ted, all which the Exercitator waves and declines, 
profeſſing he will not infiſt upon the DiſtinCions, 
touching the manner of the Peoples paſſing their Con- 
ſent, nor determine which of them is ſufficient, and 
which not to make the Right or Title ; whether it muſt 
be © Antecedent to Poſſeſſion, or may be conſequent : Ex- 
preſs, or Tacite : Colleive, or Repreſentative : Abſolute, 
or conditionated : Free, or Inforced : Revocable, or Ir- 
reve- 
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revocables All theſe are material Doubts con- 
cerning the Peoples Title, and though the Exercis 
tator will not himſelt determine what Conſent is 
ſufficient, and what not, to make a Right or Title, 
yet he might have been ſo courteous, as to have di- 
reed us, to whom we might go for Reſolution in 
theſe Caſes. But the Truth is, that amongſt all 
them that plead the Neceſſity of the Conſent of 
the People, not one of them hath ever toucht upon 
theſe ſo neceſſary DoEtrines; it is a Task it ſeems 
too difficult, otherwiſe ſurely it would not have 
been neglected, conſidering how neceſſary it is to 
reſolve the Conſcience, touching the manner of 
the Peoples paſſing their Conſent ; and what is ſuff- 
cient, and what not, to make, or derive a Right, or 
Title from the People, 

No Multitude or great Aſſembly of any Nation, 
though they be all of them never ſo good and yer- 
tuous, can poſhbly govern; this may be evidently 
diſcovered by confidering the Actions of great and 
numerous Afemblies, how they are neceſſitated to 
relinquiſh that ſupreme Power, which they think 
they exerciſe, and to delegate it to a feaw. There 
are two Parts of the Supreme Power, the legiſla- 
tive, and the Executive, neither of theſe can a great 
Aſſembly truly act. If a new Law be to be made 
it may in the General receive the Propoſal of it 
from one or more of the General Aſſembly, but 
the forming, penning, or framing it into a Law 
is committed to a few, becauſe a great number of 
perſons cannot without tedious, and dilatory De- 
bates, examine the Benefits and Miſchiefs of a Law. 
Thus in the very firſt Beginning the Intention of a 
general Aſſembly is fruſtrated 3 then after a Law is 
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penned or framed, when it comes to be queſtion- 
ed, whether it ſhall paſs or nay 3 though it be Vo- 
ted in a full Aſſembly, yet by -the Rules of the A(- 
ſ{embly, they are all ſo tyed up, and barred from a 
free and full Debatez that when any man hath gj- 
ven the Reaſons of his Opinion 3 it thoſe Reaſons 
be argued againſt, he is not permitted to reply in 
Juſtification or Explanation of them, but when he 
hath once ſpoken, he muſt be heard no more: 
which is a main Denial of that Freedome of Debate, 
for which the great Aſſembly is alleaged to 
be ordained in the high Point of Legiſlative 
Power. | 

The ſame may be faid, touching the execxtive 
Power, if a cauſe be brought before a great Aflem- 
bly, the firſt thing done, is to rcferr, or commit it 
to fome few of the Aſſembly, who are truſted with 
the examining the Proots, and Witneſſes, and to 
make Report to the general Aſſembly z who upon 
the Report proceed to give their Judgments with- 
out any publick hearing, or interrogating the Wit- 
nefſes, upon whoſe Teſtimonies diligently exami- 
ned every man that will paſs a conſcientious judg- 
ment is to rely. Thus the Jepiſlative and execxtive 
Power are never truly practiſcd in a great Aſſembly ; 
the true Reaſon whereof is, if Freedom be given 
to Debate, never any thing could be agreed upon 
without endleſs Diſputes; meer Neceſſity compels to 
refer main Tranſactions of Buſineſs to particular Con- 
gregations and Committces. | 

Thoſe Governments that ſeem to be popular are 
kinds of petty Monarchies, which may thus appear : 
Government is a Relation between the Gover- 


nours, and the governed, the one cannot be with- 
out 
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out the other, mutug ſe ponunt O- auferunt where 2 
Command or Law proceeds from a major part, 
there thoſe individual Perſons that concurred in 
the Vote, are the Governours, becauſe the Law is 
only their Will in particular : the Power of a 
major Part being a contingent, or caſual thing, ex- 
pires in the very Ad it ſelt of voting, which Power 
of a major part is grounded upon a Suppoſition, 
that they are the ſtronger part z when the Vote 
is palt, theſe Voters, which are the major part, 
return again, and are incorporated into the whole 
Aſſembly, and are buried as it were in that 
Lump, and no otherwiſe conſidered ; the A& 
or Law ordained by ſuch a Vote, loſeth the Makers 
of it, before it comes to be obeyed; for when it 
comes to be put in Execution, it becoines the Will 
of thoſe who enjoyn it, and force Obedience to it, 
not by Virtue of any Power derived from the Ma- 
kers of the Law. No man can fay, that during 
the Reign of the late Queen Elizabeth, that King 
Henry the 8th. or Edward the fixth did govern, al- 
though that many of the Laws that were made in 
thoſe two former Princes times, were obſerved, 
and exccuted under her Government 3 but thoſe 
Laws, though made by her Predecefſours, yet be- 
came the Laws of her preſent Government z who 
willed and commanded the Execution of them, and 
had the ſame Power to correct, interpret, or miti- 
gate them, which the firſt makers of them 
had; every Law muſt always have ſome pre- 
ſent known Perſon in Being; whoſe Will it mult 
be to make it a Law for the Preſent; this can- 
not be ſaid of the major part of any Aſſembly, 
becauſe that major part inſtantly ceaſeth, as 
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ſoon as ever it hath voted : an infallible Argument 
whereof is this, that the ſame major part after the 
' Vote given, hath no Power to correct, alter, or 
mitigate it, or to Cauſe it to be put in Execution 3 
ſo that he that ſhall a&, or cauſe that Law to be 
executed, makes himſelf the Commander, or willer 
of it, which was originally the Will of others : It 
is ſaid by Mr, Hobs in his Leviathan page 141. 10- 
thing is Law, where the Legiſlator cannot be known; 
for there muſt be manifeſt Signs, that it proceedeth from 
the Will of the Sovereign, there is requiſite, not only 
a Declaration of the Law, but alſo ſufficient Signs of the 
Author and the Authority. 

That Senate or great Councel, wherein it is con- 
ceived the ſupreme, or legiſlative Power doth relt, 
conſiſts of thoſe Perſons who are aCtually Subjects 
at the very ſame time, wherein they exerciſe their 
legiſlative Power, and at the ſame Inſtant may be 
guilty of breaking one Law, whileſt they are ma- 
king another Law 3 for it is not the whole and en- 
tire Will of every particular Perſon in the Aﬀem- 
bly, but that part onely of his Will, which acci- 
dentally falls out: to concurr with the Will of the 
greater part : So that the Sharers of the legiſlative 
Power have cach of them, perhaps not a hundreth 
part of the legiſlative Power (which in it ſelf is 
indiviſible) and that not in A#, but in Poſſebility, 
only in one particular Point for that Moment, whilfi 
they give their Vote, To cloſe this Point which 
may ſeem ſtrange and new to ſome, I will produce 
the Judgment of Bodin, in his ſixth Book of a Com- 
monweal, and the fourth Chapter z his words are, 
The chief Point of a Commonweal, which is the Right 


of Sqvereignty, cannot be, nor. inſiſt, to ſpeak, properly, 
but 
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Bret in Monareh 'y 3 for none can be Sovereign in a Com” 
monweal, but one alone if they be two or three or 
more, uo one is Sovereign, for that no one of them can 
give or take a Law from his Comparion : and although 
we imagine a Body of many Lords, or of a whole Peg 
ple to bold the Sovereignty, yet hath it no true Ground 
nor Support, if there be not a Head with abſ:lute Power 
to wnite them together, which a ſimfle Magiſtrate 
without Sovereign Authority cannot dv. And if it 
chance that the Lords, or Tribes of the People be di- 
Tided (as it often falls ot) then muſt they fall to 
Arms one againſt another: and although the greateſt 
part be of one Opinion, yet may it ſo happen, as the 
leſſer part, baving many Legions, and making a Head, 
may oppoſe it ſelf ag. unlt the greater Number, and get 
the Vidory. We ſe the Diffcu! ties which are, and. 
always have been in popular Ejtates, whereas they bold 
contrary Parts and for divers Magiſtrates, ſome demand 
Peace, others War \, ſome will Ba 'e this Law, others 
that ſome will have one Commander, others another; 
ſome will treat a League with the King of France, 
others with the King of Spain s coupe: 'd or 
drawn , ſome one Way, ſeme another, making open 
IV ar, as bath been ſeen in onur Age amoncſt the Gri- 
ſons &c. 

Upon theſe Texts of Ariſtotle forecited, and from 
the Mutability of the Rom Popularity, which 
Ariſtotle lived not to ſee, I leave the Learned 
to conſider, whether it be not probable that 
theſe, or the like Parodoxcs may be inferred to 
be the plain Mind of Ariitotle , Viz. I. That 
there is no Form of Government, but | Monarchy 


only. 2. That there is no Monarchy, but Pa- 
M 2 t2Y - 


64 Obſervations touching Forms e>c. 


ternal, 3. That there is no Paternal Monarchy, but 
Abſolute, or Arbitrary. 4. That there is no ſuch 
thing as an Ariſtocratie or Democratie. 5. That 
there is no ſuch Form of Government as a Tyan- 
ny. 6. That the People are not born Free by Na- 
FUre, 


DIRECTIE 


(65) 


$LOSLSHSSS2SS9S$90888 
IIIT IT ITT LIST E, 


DIRECTIONS 
FOR 
Obedience to Government 


IN 


Dangerous or Doubtful Times. 


LL thoſe who ſo eagerly ſtrive for 
A an original Power to be in the 
People, do with one Conſent ac- 
knowledge, that originally the 
Supreme Power was in the Fatherhood 3 
and that the firſt Kings were Fathers of Fa- 
mihes : This is not only evident, and af- 
firmed by Ariſtotle ; but yielded unto by 
Grotizs, Mr. Selden, Mr. Hobbs, Mr. Aſcam 3 
and all others of that Party, not one ex- 
cepted, that I know of. 
Now for thoſe that confeſs an original 
Subjetion in Children, to be governed by 


their Parents, to dream of an original Free- 
M 3 dom 
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dom in Mankind, 1s to contradi& them- 
ſelves; and to make Subjects to be Free, 
and Kings to be Limited 3 to imagine ſuch 
Pactions and Contracts between Kings and 
People, as cannot be proved ever to have 
been mage, or can ever be deſcribed or fan- 
cied, how it is polhble for ſuch Contracts 
ever to have becn, is a boldneſs to be won- 
dred at. 

Mr. Sela confelleth, that Adam, by do- 
ration from God, was wade the general Lord 
of all things, not without ſuch a private Ds- 
minion to binſelf, a ( without bis Grant ) did 
exclude kis Children. And by Donation, or 
Alfagnation, or ſome kind of Con ce on ( be fore 
he was dead, or l, ft any Heir to jucceed him ) 
his Children had their diſtin Territories, by 
Right of Private Dominion. Abel tad bi 
F - and Paſtures for them : Cain kad his 
Fields for Corn, and the Land of Nod, where 
Le built himfel ff a City. 

It is conteſled , ah in the Infancy of 
the World, the Paternal Government was 
Monarchical but when the World was 
repleniſhed with multitude of people, then 
the Patcrnal Government ceaſed, and was 
loſt; and an Elective kind of Government 
by the ] People,was brought into the World. 
To this it may be anſivered, That the pa- 
ecrnal Power cannot ; be lolt; it may either 


k be 
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be transferrd or uſurped 3 but never loſt, 
or ceaſeth. God, who is the giver of Pow- 
er, may transferr it from the Father to ſome 
other 3 he gave to Sayl a Fatherly power 
over his Father Kiſh. God alſo hath gi- 
ven to the Father a Right or Liberty to 
alien his Power over his Children, to any 
other 3 whence we find the Sale and gift 
of Children, to have been much in Uſe in 
the beginning of the World, when men had 
their Servants for a poſſeſſion and an Inhe- 
ritance as well as other Goods : whereup- 
on we find the power of Caſtrating, and 
making Eunuchs much in Ute in old times. 
As the power of the Father may be lawtful- 
ly transferr'd or aliened, ſo it may be un- 
juſtly uſurped : And in Ulſurpation, the 
Title of an Uſurper is before, and better 
than the Title of any other than of him 
that had a former Right : for he hath a 
poſſeſſion by the permiſſive Will of God, 
which permiſſion, how long it may endure, 
no man ordinarily knows. Every man 1s 
to preſerve his own Lite for the Service of 
God, and of his King or Father, and 1s {6 
far to obey an Ulurper, as may tend not on- 
ly to the preſervation of his King and Fa» 
ther, but ſometimes even to the preferva- 
tion of the Uſurper himſelt, when proba- 
bly he may thereby be reſerved to the Cor- 
M 4 rect» 
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re&ion, or Mercy of his true Superiour z 
though by Humane Laws, a long Preſcrip- 
tion may take away Right, yet Divine 
Right never dies, nor can be loſt , or ta- 
ken away. 

| Every man that 1s born, is ſo far from 
being Free-born , that by his very Birth 
he becomes a Subje&t to him that begets 
him': under which Subje&ion he is always 
to live, unleſs by immediate Appointment 
from God, or by the Grant or Death of his 
Father, he become poſſeſſed of that power 
to which he was ſubject. 

The Right of Fatherly Government was 
ordained by God, for the preſervation of 
Mankind ; if it be uſurped, the Uſurper 
may be ſo far obeyed, as may tend to the 
preſervation of the Subj ects, who may 
thereby be cnabled to _— their Duty 
to their true and right Sovereign, when 
time ſhall ſerve : in ſuch Caſes to obey an 
Uſurper, is properly to obey the firſt and 
right Governour, who muſt be preſumed 
to deſire the Safety of his Subjects : the 
Command of an Uſurper is not tobe obey- 

:d in any thing tending to the deſtructi- 
on of the Perſon of the Governour, whoſe 
Pcing 1n the firſt place is to be looked af- 

't hath been ſaid, that there have _ 

| ® 
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ſo many Uſurpations by Conqueſt in all 
Kingdoms, that all Kings are Uſurpers, or 
the Heirs or Succeſſors of Uſurpersz and 
therefore any Utſurper, if he can but get 
the poſſeſſion of a Kingdom, hath as good 
a Title as any other. 

Anſwer. The firſt Uſurper hath the beſt 
Title, being, as was faid, in poſſeſſion by 
the Permiiſtion of God ; and where an U- 
ſurper hath continued ſo long, that the 
knowledge of the right Heir be loſt by all 
the Subjedqs, in ſuch a cafe an Uſurper in 
poſleſſion 1s to be taken and reputed by 
ſuch Subjects for the true Heir, and is to 
be obeyed by them as their Father. As no 
man hath an infallible Certitude, but one- 
ly a moral Knowledge, which is no other 
than a probable perſwaſton grounded upon 
a peaceable poſſeſſion, which is a warrant 
for ſubjection to Parents and Governoursz 
for we may not ſay, becauſe Children have 
no infallible, or neceſſary certainty who are 
their true Parents, that therefore they need 
not obey, becauſe they are uncertain : it is 
{ufficient. and as much as Humane Nature 
1s capable of, for Children to rely upon 
a credible perſwaſion ; for otherwiſe the 
Commandement of Honour thy Father, 
would be a vain Commandment, and not 
poſiible to be obſerved. 

By 
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By Humane poſitive Laws, a Poſſeſſion 
time out of mind takes away, or barrs a 
former Right, to avoid a general Miſchief, 
of bringing all Right into a diſputation 
not decideable by proof, and conſequently 
to the overthrow of all Civil Government, 
in Grants, Gifts, and ContraQs, between 
man and man : But in Grants and Gifts 
that have their original from God or Na- 
ture, as the Power of the Father hath, no 
Infcriour power of man can limit, nor make 
any Law of Preſcription againſt them : 
upon this ground is built that common 
Maxim, that Nullum termpus occurrit regi, 
No time bars a King. 

All Power on Earth is either derived or 
ſurped from the Fatherly power, there be- 
1ng no other original to be found of any 
Power whatſoever ; for if there ſhould be 
granted two ſorts of power without any 
ſubordination of one to the other, they 
would be in perpetual ſtrife which ſhould 
be Supreme, for two Supremes cannot a- 
gree; if the Fatherly power be ſupreme, 
then the power of the People muſt be ſub- 
ordinate, and depend on it ; if the power 
of the People be ſupreme, then the Fatker- 
| Iy power muſt ſubmit to it, and cannot be 
exerciſed without the Licence of the Peo- 
ple, which muſt quite deſtroy the _—_ 

an 
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and courſe of Nature. Even the Power 
which God himſelf exerciſeth over Man- 
kind is by Right of Fatherhood ; he is both 
the King and Father of us all ; as God hath 
exalted the Dignity of Earthly Kings, by 
communicating to them his own Title, by 
ſaying they are gods ; 1o on the other fide, 
he hath been pleaſed as it were to hum- 
ble himſelf, by aſſuming the Title of a King, 
to expreſs his Power, and not the Title 
of any popular Government ; we find it is 
a puniſhment to have zo King, Hoſea, ch. 
3. 4. and promiſed, as a Bleſling to Abra- 
ham, Gen. 17. 6. that Kings ſhall come out 
of thee. 

Every man hath a part or ſhare in the 
preſervation of Mankind in general, he 
that uſurps the Power of a Superiour, 
thereby puts upon himſelf a Neceffity of 
ating the Duty of a Superiour 1n the Pre- 
ſervation of them over whom he hath uſurp- 
ed, unleſs he will aggravate one heinous 
Crime, by committing another more hor- 
rid ; he that takes upon him the Power of 
a ſuperiour {ins ſufficiently, and to the Pur- 
poſe: but he that proceeds to deſtroy both 
his Superiour, and thoſe under the Supert- 
ours Protettion, goeth a Strain higher, by 
adding Murther to Robbery; if Govern- 
ment be hindered, mankind periſheth, an 
2 200% | Ulurper 
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Uſurper by hindering the Government of 
another, brings a Neceſſity upon himſelf 
to govern, his Duty before Ulurpation 
was only to be miniſterial, or inſtrumental 
in the preſervation of others by his Obe- 
dience ; but when he denies his own, and 
hinders the Obedience of others, he doth 
not only not help, but is the Cauſe of the 
Diſtraction in hindering his Superiour to 
perform his Duty, he makes the Duty his 
own: if a Superiour cannot protect, it is 
his part to deſire to be able to do it, which 
he cannot do in the Future if in the pre- 
ſent they be deſtroyed: for want of Go- 
vernment- therefore 1t- 1s to be preſumed, 
that the Superiour defires the preſervation 
of them that ſhould be ſubject to him ; 
and ſo likewiſe it may be preſumed, that 
an Uſurper in general doth the Will of his 
Superiour, by preferving the People by 
Government, and it is not 1mproper to ſay, 
that in obeying an Uſurper, we may obey 
primarily the true Superiour, ſo long as 
our Obedience aims at the preſervation of 
thoſe in Subjettion, and not at the Deſtru- 
ion of the true Governour. Not only the 
\Uſurper, but thoſe alſo over whom Power 
1s d, may joyn 1n the preſervation 


of themſelves, yea, and 1n the preſervation 
{metimes of the Uſurper himſelf. 


Thus 
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Thus there may be a conditional Duty, 
or Right in an Uſurper to govern; that 1s 
to ſay, ſuppoſing him to be fo wicked as 
to uſurp, and not willing to ſurrender or 
forego his Uſurpation, he is then bound 
to protect by Government, or elſe he en- 
creaſeth, and multiplyeth his Sin. 

Though an Uſurper can never gain a 
Right from the true Supertour, yet from 
thoſe that are Subje&s he may; for if they 
know no other that hath a better Title 
than the Uſurper, then as to them the Uſur- 
per in Poſleſtion hath a true Right. 

Such a qualified Right is found at firſt 
in all Uſurpers, as is in Theives who have 
ſtolen Goods, and during the time they 
are poſlleſſed of them, have a Title in Law 
againſt all others but the true Owners, and 
ſuch Uſurpers to divers Intents and Purpo- 
ſes may be obeyed. 

Neither is he only an Uſurper who ob- 
tains the Government, but all they are 
Partakers in the Uſurpation, who have 
either failed to give Aſſiſtance to their 
lawful Sovereign, or have given Aid ej- 
ther by their Perſons, Eſtates or Counlſcls 
for the Deſtroying of that Governour, un- 
der whoſe ProteGtion they have been born 
and preſerved; for although it ſhould be 
granted, that ProteFion and SybjeTion are 
re- 


74 DjireJions for Obedience 
reciprocal, ſo that where the firſt fails, the 
latter ceaſethz yet it muſt be remembred, 
that where a man hath been born under 
the ProteCtion of a long and peaceable Go- 
vernment, he owes an Afliſtance for the 
preſervation of that Government that hath 
protected him, and is the Author of his own 
Diſobedience. 

It is ſaid by ſome, that an uſurped Power 
may be obeyed in things that are lawful : 
bnt it may not be obeyed not only in lawful 
things, but alſo in things indifferent : Obe- 
dience 1n things indifferent, 1s neceſfary ; 
not indifferent. For in things neceflarily 
good God 1s immediately obeyed, Superi- 
ours only by Conſequence: It men com- 
mand things evil, Obedience 1s due only 
by tolerating what they inflict : not by per- 
forming what they require: in the firſt they 
declare what God commands to be doe, 
in the latter what to be ſuffered, ſo it re- 
mains, that things indifferent only are the 
proper Object of humane Laws. Actions 
are to be conſidered ſfwply and alone, and 
ſo are good as being Motions depending 
on the firſt Mover ; or jointly with Circum- 
ſtances: And that in a double Manner. 
1. In Regard of the Abzlity of Poſſubility 
whileſt they may be done. 2. In the A& 


when they be performed : Before they be 
done 


to Governonrs. T5 


done they be indifferent, but once break- 
ing out into Act, they become diſtin&ly 
Good or Evil according to the Circumſtan- 
ces which determine the ſame. Now an 
AfQion commanded, is ſuppoſed as not yet 
done (whereupon the Hebrews call the 
Imperative Mood the firſt Future) and fo 
remaineth many times indifferent. 

Some may be of Opinion, that if Obe- 
dience may be given to an Ulurper inthings 
indifferent, as well as to a lawful Power; 
that then there is as much Obedience due 
to an uſurped Power, as toa lawful. But 
itisa Miſtake; for though it be granted 
that in things indifferent, an Uſurper may 
be obeyed, as well as a lawful Governours 
yet hereinlyeth a main Difference, thatſome 
things are indifferent for a lawful Superiour, 
which are not indifferent, but unlawful to 
an Uſurper to enjoyn. Ulurpation is the 
reſiſting, and taking away the Power from 
him, who hath ſuch a former Right to go- 
vern the Uſurper,as cannot lawfully be taken 
away < ſo that it cannot be juſt for an U- 
ſ\urper, to take Advantage of his own un- 
lawful AC, or create himſelf a Title by con- 
tinuation of his own Injuſtice, which ag- 
gravates, and never extenuates his Crime : 
and if it never can be an A indifferent 
for the Uſurper himſelf to difobey his _ 
ul 
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ful Sovereign, much leſs can it be indiffe- 
rent for him to command another to do 
that to which he hath no Right himſelf, 
It is only then a matter indifferent for an 
Uſurper to command, when the Actions 
enjoyned are ſuch; as the lawful Superiour 
is commanded by the Law of God, to pro- 
vide for the benefit of his SubjeRs, by the 
ſame, or other like Reſtriction of ſuch in- 
different things; and it is to be preſumed, 
if he had not been hindred, would have 
commanded the ſame, or the like Laws. 
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THE 


PREFACE 


ITH no (mall Content I read Mr. 

Hobs's Book De Cive, and his Le- 

viathan, about the Rights of Sove-= 

reignty, which no man, that I know, 

hath ſs amply and judiciouſly handled: I conſent 
with hin about the Rights of exerciling Govern- 
ment,but I cannot agree to his means of acqui- 
ring it. 1t may ſeem ſtrange _—_ praiſe his 
Building, and yet miſlike his Foundation ;, but 
ſo it 3s, his Jus Naturz, and his Regnum In- 
ſtitutivum, will not down with me © they ap- 
pear full of Contradidion and Impoſſubilities 3 
| @ few ſhort Notes about them, I here offer, 
wiſhing he would conſider, whether his Building 
would not ſtand firmer upon the Principles of 
Regnum Patrimoniale (' as he calls it ) both 
according to Scripture and Reaſon. Since he 
tohfeſſeth, the Father, being before the inſti- 
tation of a Commonwealth, was Originally 
an Abſolate Sovereign, with power of Lite 
N 2 and 
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and Death, and that a great Family, as to 
the Rights of Sovereignty, 1s a little Mo- 
narchy. If, according to the order of Nature, 
he had handled Paternal Government before 
that by Inſtitution, there would have been lit- 
tle liberty left in the Subjefts of the Family to 
conſent to Inſtitution of Government. 

In his pleading the Cauſe of the People, he 
arms them with a very large Commiſſion of Ar- 
ray 3 which 3s, a Right in Nature for every 
Man, to war againſt every Man when he pleaſe : 
and alſo a Right for all the People to govern. 
This latter Point, although he affirm in Words, 
a by Conſequence he denies, as to me it ſeem- 
etn. 

He ſaith, a Repreſentative may be of All, 
or but of a Part of the People. If it be of All, 
be terms it a Democratie, which 3s the Govern- 
ment of tle People. But how can ſuch a Com- 
monwealth be generated ? for if every man Co- 
wenant with every man, who ſhall be left to be 
the Repreſentative ? if All zzuſt be Repre- 
ſentatives, who will remain to Covenant 2 for 
te that is Sovereign makes no Covenant by his 
Do@Grine. It is not All that will come to- 
gether, that makes the Democratie, but All 
that have power by Covenant ; thus his De- 
mocratie by Inſtitution fazls. 

The ſame may be ſaid of a Democratie by 
acquiſition ; for if all be Conquerours, who 


ſhall 
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ſhall Covenant for Life and Liberty ? and if 


all be not Conquerours, how cai it be a Demo- 
cratie by Conqueſt 2 

A Paternal Democratie I am: confident he 
will not affirm; ſo that in concluſion the poor 
People are deprived of their Government, if 
there can be no Democratie, by kis Princi- 
ples. 

Next, If a Repreſentative Ariſtocratical 
of a Part of the People be free from Covenant- 
ing, then that whole Aſſembly ( call it what 
you will ) though it be never ſo great, is in the 
ſtate of Nature, and every one of that Aſſembly 
hath a Right not only to kill any of the Sub- 
jeds that they meet with in the ſtreets, but al= 
ſo they all = a matural Right to cut one 
anothers throats, even while they ſit together in 
Conncel, by his Principles. In this miſerable 
condition of War is his Repreſcntative Ari- 
ſtocratical by Inſtitution. 

A Commonwealth by Conquelr, he teach- 
eth, is then acquired, when the Vanquiſhed, to 
avoid preſent Death, Covenanteth, that ſo long 
as his Life, and the liberty of his Body 3s al- 
lowed him, the Viftor ſhall have the Uſe of it 
at his pleaſure. Here I would know how the 
Liberty of the Vanquiſhed can be allowed, if 
the Vidor have the Uſe of it at pleaſure, or how 
it is poſſible for the Vidor to perform his Co- 
wvenant, except ke could alwajes ſland by eve- 
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ry particular man to prote@ his Life and Li- 
berty* 


Ir his Review and Concluſion he reſolves, 


that an ordinary Subje& hath liberty to ſubmit, 
when the means of bis Life is within the Guards 
and Gariſons of the Enemy. It ſeems bereby 
that the Rights of Sovereignty by Inſtituti- 
on may be forfeited, for the Subje® cannot 
be at liberty to ſubmit to a Conquerour, ex- 
cept his former SubjeFion be forfeited ſor want 
of ProteFion. | 
If his Conquerour be in the ſtate of nature 
when he conquers, he hath a Right without 
any Covenant made with the conquered : If 
Conqueſt be defined to be the acquiring of 
LUght of Sovereignty by Victory, why 3s it 
aid, the Right 1s acquired in the Peoples 
Submiſſion, by which they contract with 
the Victor, promiſing Obedience for Life 
and Liberty ? hath not every one in the ſlate 
of Nature a Right to Sovereignty before Con- 
queſt which onely puts him in poſſeſſuon of bis 
gt E Re 
Tf his Conquerour be not in the ſtate of Na- 
ture, but a Subjef by Covenant, how can te 
get a Right of Sovereignty by Conqueſt, when 
either he himſelf hath Right to Conquer, nor 
SubjeFs a liberty to Submit ? ſince a former 
Contrad lawfully made, cannot lawfully be bro- 
her by thera. | F 


The Preface. 


1 wiſh the Title of the Book had not been 
of a Common-Wealth, but of a Weal Pub- 
lick, or Common-weal, which 3s the true 
word, Carefully obſerved by our Tranſlator of 
Bodin de Republica into Engliſh : Many ig- 
norant men are apt by the Name of Common- 
wealth to underſiand a Popular Government, 
wherein Wealth and all things ſhall be Com- 
mon, tending to the Levelling Community 
in the ſtate of pure Nature. 
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OBSER VATIONS 


ON 
Mr. HOBS's LEVIATHAN : 


OR, HIS 
SEATIFICITIALTL MAW 


A Commonwealth, 


I. 

F God created only Adam, and of a Piece of 
him made the Woman; and if by Generation 
from them two,s parts of them, all Mankind 
be propagated : If ao God gave to Adam not 

only the Dominion over the Woman and the Chil- 

dren that ſhould iſſue from them, but alſo over the 
whole Earth to ſubdue it, and over all the Crea- 
tures on it, ſo that as long as Adam lived no man 
could claim or enjoy any thing but by Donation, 

Aſſignation, or Permiſſion from him 3 1 wonder 

how the Right of Nature can be imagined by Mr. 

Hobs, which he faith pag. 64. is, a Liberty for each 

man to uſe his own Lay as he will himſelf for Preſer- 

vation of bis own Life, a Condition of War of every one 
againſt every one; a Right of every man to every thing, 
ever 
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even to one anothers Body, eſpecially ſince himſcHK af-- 
firms, pag. 178. that originally the Father of every 
man was alſo his Sovereign Lord, with Power over him 
of Life and Death. = 


Mr. Hobs confeſſcth and believes it was never gene- 
rally ſo, that there was ſuch a jus nature and if 
not generally, then not at all, for one exception 
bars all it he mark it well z whercas he imagines 
ſuch a Right of Nature may be now raiſed in 
America, he contcſleth a Goverument there of Fa- 
milies, which Government how ſmall or brutiſh {0- 
ever (as he calls it) is ſufficient to deſtroy his jus na- 
turale, 


Il. 


I cannot underſtand how this Right of Nature 
can be conceived without imagining a Company of 
men at the very firſt to have been all Created toge- 
ther without any Dependency one of another, or as 
Muſhroms (fungorum more) they all on a ſudden were 
ſprung out of the Earth without any Obligation one to 
another, as Mr. Hobs's words arc in his Book De Cive, 
cap. 8. ſei. 3. the Scripture teacheth us otherwile, 
that all men came by Succeſſion, and Generation 
from one man: we muſt not deny the Truth 
of the Hiſtory of the Creation, 


IV. 


It is not to be thought that God would create 
man in a Condition worſe than any Beaſts, as it he 


made men to no other End by Nature but to detiroy 
| one 
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one another 3 a Right tor the Father to deſtroy or 
eat his Children, and for Children to do the like 
by their Parents, is worſe than Canibals. pe cjve,cap.r. 
This horrid Condition of pure Nature ſe#. 10. 
when Mr. Hobs was charged with, his Refuge was 
to an{wer, that no Son can be underſtood to be in this 
ftate of pure Nature : which is all one with denying 
his own Principle, for it men be not free-born, it 
is not poſſible for him to athgn and prove any 
other time for them to claim a Right of Nature 
to Liberty, if not at their Birth, 


V, 


But if it be allowed (which is yet moſi falſe) that 
a Company of men were at hrft without a common 
Power to keep them in Awe; I do not ſee why fuch 
a Condition mult be called 2 State of War of all men 
againſt all men : indeed if fuch a Multitude of men 
ſhould be created as the Earth could not well nou- 
riſh, there might be Cauſe for men to deſtroy one 
another rather than periſh for want of Food 3 but 
God was no ſuch Niggard in the Creation, and 
there being Plenty of Suſtenance and Room tor all 
men, there is no Cauſe or Uſe of War till men be 
hindred in the Preſervation of Life, fo that there is 
no abſolute Necefſity of War in the State of pure 
Nature, it is the Right of Nature for every man to 
live in Peace, that ſo he may tend the Preſerva- 
tion of his life, which whilſt he is in actual 
War he cannot do. War of it {elf as it is 
War preſerves no mans Lite, it only helps us to 
preſerve and obtain the Means to live: if eve- 


ry man tend the Right of preſerving Lite, which 
may 
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may be done in Peace, there is no . Caule of 
War. 

VI. 


But admit the State of Nature were the State of 
War, let us ſee what Help Mr. Hobs hath for it. It 
1s a Principle of his, that the Law of Nature is a Rule 
found out by Reaſon, (I do think it is given by God) 
pag. 64. forbidding a man to do that which is deftru- 
Give to bs Life, and to omit that by which be thinks 
it may be beſt preſerved : If the Right of Nature be a 
Liberty fcr a man to do any thing he thinks fit to 
preſerve his Life, then in the firſt Place Nature multi 
teach him that Life is to be preſerved, and fo con- 
{equently forbids to do that which may deſtroy or 
take away the means of lite, or to omit that by 
which it may be preſerved : and thus the Right of 
Nature and the Law of Nature will be all one: forl 
think Mr. Hobs will not ſay the Right of Nature is a 
Liberty for man to deſtroy his own Life. The Law 
of Nature might better have been ſaid to conlilt in 
a Command to preſerve or not to omit the Means 
of preſerving Lite, than in a Prohibition to deſtroy, 
or to omit it. 

VIL 


Another Principle I meet with, pag. 65. If other 
men will not lay down their Right as well as be, 
then there is no Reaſon for any to deveſt himſelf of his: 
Hence it follows, that if all the men in the World do 
not agree, no Common-wealth can be eſtabliſhed; 
it is a thing impoſſible for all the men in the 
World, every man with every man, to Covenant to 
lay down their Right. Nay it is not poſſible ” 


of 
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be done in the ſmalleſt Kingdom, though all men 
ſhould ſpend their whole Lives in nothing elſe 
but in running up and down to Covenant. 


VIII. 


Right may be laid aſide but not transfer'd, for 
Pag. 65. he that renounceth or paſſeth away his Right, 
giveth not to any other man a Right which he had not 
before, and reſerves a Right in himſelf againſt all thoſe 
with whom he doth not Covenant. 


IX. 


Pag. 87. The only way to eref# a Common Power or 
a Commonwealth ;, is for men to confer all their Power 
and Strength upon one man, or one Aſſembly of men,that 
may reduce all their Wills by Plurality of Voices 10 
one Will which is to appoint one man or an Aſſembly 
of men to bear their Perſon, to ſubmit their Wills to 
bi Will : this is a real Unity of them all in one Perſon, 
made by Covenant of every man with every man, as if 
every man ſhould ſay to every man, T authoriſe, and give 
up my Right of Governing my ſelf to this man,ov this Aſ- 
embly of men, on this Condition, that thou give up thy 
Right to bim, and authoriſe all his A&tions. This done, 
the Multitude ſo united in one Perſon, is called a Com- 
monwealth, 

To authoriſe and give up his Right of Governing 
himſelf, to confer all his Power and Strength, and 
to ſubmit his Will to another, is to lay down his 
Right of relifting : for if Right of Nature be a Li- 
berty to uſe Power for Preſervation of Life, laying 


down of that Power muſt be a Relinquiſhing of Pow- 
cr 
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er to preſerve or defend Life, otherwiſe a man rclin- 
quiſheth nothing. 

To reduce all the Wills of an Aſſembly by Plura- 
lity of Voices to one Will, is not a proper Speech, 
for it is not a Plurality but a Totality of Voices 
which makes an Aſſembly be of one Will, otherwiſe 
it is but the one Will of a major part of the Aﬀem- 
bly, the Negative Voice of any one hinders the Be- 
ing of the one Will of the Afſembly, there is no- 
thing more defiructive to the true Nature of a law- 
ful Aſſembly, than to allow a major part to prevail 
when the whole only hath Right. For a man to 
give up his Right to one that never Covenants to 
protec, is a great Folly, ſince it is neither in 
Conſideration of ſome Right reciprocally transferred to 
himſelf, nor can he hope for any other Good, by 
ſtanding out of the way, that the other may enjoy bis own 
original Right without hinderance from him by reaſon 
of ſo much Diminution of Impediments. pag. 66. 


X, 


The Liberty, ſaith Mr. Hobs, whereof there is ſo fre- 
quent and honourable Mention in the Hiſtories and Phil 
ſopby of the ancient Greeks and Romans, and in the Wri- 
tings and Diſcourſe of thoſe that from them have recezved 
all their Learning in the Politiques, is not the Liberty of 
particular men, but the Liberty of the Commonwealth; 
Vhether a Commonwealth be Monarchical or Popular, the 
Freedom is ſtill the ſame. Here I fd Mr. Hobs is much 
miſtaken : for the Liberty of the Athenians and Ro- 
mans Was a Liberty only to be found in popular E- 
fiates.and not in Monarchies. This is clear by Ariſts- 
tle,who calls a City a Community of Freemen,mean- 
ng every particular Citizen to be free, Not that 

eve- 
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every particular man had a Liberty to reſiſt his Go- 
yernour, or do what he liſt, but a Liberty only for 
particular men, to Govern and to be governed by Turns, 
aye and dpyedar are Ariftotles words: this was a Li- 
berty not to be found in hereditary Monarchies: ſo Ta- 
citzus mentioning the ſeveral Governments of Rome, 
joyns the Conſulſhip and Liberty to be brought in by 
Brutus, becauſe by the annual Ele&ion of Conſuls, 
particular Citizens came in their Courſe to govern 
and to be governed, This may be nonmhae" the 
Complaint of our Author, which followeth : It is 
an eafie thing for men to be deceived by the ſpecious name 
of Liberty : and for want of Judgment to diſtinguiſh, 
miſt ake that for their private Inheritance or Birth-right 
which is the Right of the Publick only : And when the 
ſame Error is confirmed by the Authority of men in Re- 
ptation for their Writings on this Subjeft, it is no won- 
der if it produce Sedition and Change of Government. 
In the Weſtern parts of the World, we are made to re- 
ceive our Opinions concerning the Inſtitution and Right 
of Common-wealths from Ariſtotle and Cicero, and 
other men, Greeks and Romans, that living under popu- 
lar Eſtates, derived thoſe Rights not from the Princi- 
ples of Nature, but tranſcribed them into their Books 
out of the Practice of their own Commenwealths, which 
were Popular. And becauſe the Athenians were taught 
(to keep them from Deſire of changing their Government ) 
that they were Free-men, and all that lived under Mo- 
narchy, Slaves : therefore Ariſtotle puts it down in his 
Politiques, In Democracy Liberty is to be ſuppoſed, 
for it's commonly held that no man is free in any other 
Government, So Cicero and other Writers grounded 
their civil Dofirine on the Opinions of the Romans, 
who were taught to bate Monarchy, at firſt, by _ 
#1at 
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that having depoſed their Sovereign, ſhared amongſt them 
the Sovereignty of Rome. And by reading of theſe 
Greek and Latine Authors, men from their Childhood 
have gotten a Habit (under a falſe ſhew of Liberty, ) 
of favouring Tamults , and of licentious controuling 
the Actions of their Sovereigns. 


Xl, 


 Pag, 102, Dominion paternal not attained by Genera- 
tion, but by Contratf, which is the Childs Conſent, 
either expreſs, or by other ſufficient Arguments declared, 
How a Child can expreſs Conſent, or by other 
ſufficient Arguments declare it before it comes to 
the Age of Diſcretion I underſtand not, yet all 
men grant it is due before Conſent can be given; 
and I take it Mr. Hobs is of the ſame Mind, 
pag. 249. where he teacheth, that Abrahams Chil- 
. dren were bound to obey what Abraham ſhould declare 
to them for Gods Law: which they could not be but 
in Vertue of the Obedience they owed to their Parents, 
they owed, not they covenanted to give. Allo 
where he ſaith pag. 121. the Father and Maſter being 
before the Inſtitution of Commonweals abſolute Sovereighs 
in their own Families, hiw can it be ſaid that &- 
ther Children or Servants were in the State of 
Jus nature till the Inſtitutions of Commonweals? 
It is ſaid by Mr. Hobs, in his Book De Cive, cap. 
9. Sedion 7. the Mother originally hath the Govert- 
ment of her Children, and from her the Father de- 
rives his Right, becauſe ſhe brings forth and fiſt 
nouriſheth them. But we know that God at the 
Creation gave the Sovereignty to the man over 
the Woman, as being the nobler and principal 
Agent 


b 
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Agent in Generation, As to the Objection, that it 
1 not known who is the Father to the Son, but by the 
diſcovery of the Mother, and that he is his Son whom 
the Mother will, and therefore he is the Mother's : The 
anſwer is, that it 15 not at the Will of the Mother to 
make whom {he will the Father, - for if the Mother 
be not in poſſc{ſion of a Husband, the Child is not 
reckoned to have any Father at all ; but if ſhe be in 
the poſſeſſion of a man, the Child, notwithſtand- 
ing whatſoever the Woman diſcovereth to the con- 
trary, 1s ſtill reputed to be his in whoſe poſſcſfion 
lhe is. No Child naturally and infallibly knows 
who are his ttue Parents, yet he mult obey thoſe 
that in common reputation ate ſo, otherwiſe the 
Commandement of Honour thy Father and thy Mo- 
ther Wwcre in vain, and no Child bound to the 
obedience of it. 


X [ I. 


; If the Governtnent of one ran, and the Go- 
veriiment of two men, make two (ev@al kinds 94 
of Government, why may not the Government of 
ot two, and the Governinent of three do the hk-. 
and make a third ? and {ov every dift:ring Num- 
ber a differing kind of Common-wealth, If an Af- 
ſembly of all ( as Mr. Hobs faith ) that wil! come to- 
gether be a Democratie, and an Ajſemily of a part one- 
ly an Ariſtocratie, then it all that will come together 
be but a part onely, a Democratie and Ariftoer2tie 
are all one 3 and why mult an Afﬀembly of par: 2 
called an Ariſtocratie, and not a Merocratie £ 
It ſeems Mr. Hobs is of the mina that there is 
but one kind of Government, and that'is Mo- 
narchy: 


| 
l 
| 
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narchy, for he defines a Commonwealth to be one Per- 
ſon, and an Aſſembly of men, or real Unity of them all 
in one and the ſame Perſon, the multitude ſo united he 
calls a Common-wealth : This his Moulding of a 
Multitude into one Pexſon, &s the generation of his 
great Leviathan, the King of the Children of Pride, 
pag. 167, Thus he concludes the Perſon of a Com- 
monwealth to be a Monarch. 


XIIE 


I cannot but wonder Maſter Hobs ſhould ſay, 
Page 112. the Conſent of a Swbjef to Sovereign Power 
is contained in theſe words, I Authoriſe, and do take 
#pon me all his AGtions, in which there is no reſtri- 
Eon at all of his own former natural Liberty. Surely 
here Maſter Hobs forgot him(clf; for before he makes 
the Reſignation to go in theſe words alſo, I give 
#p my Right of governing my ſelf to this man : This 
is a reſtriction certainly of his own former natu- 
ral Liberty, when he gives it away : and it a man 
allow his Sovereign to kill him, which Mr. Hobs 
ſeems to confeſs, how can he reſerve a Right to 
defend himſelf? And if a man have a Power and 
Right to kill himſelf, he doth not Authoriſe and 
give up his Right to his Sovereign, it he do not 
obey him when he commands him to kill himtfelt, 


XIV. 


Mr. Hebs Caith, pag. 112, No man is bound by the 
words themſelves of his Submiſſion to kill bimſelf, 
any other man : and conſequently that the Obligation a 


man may ſometimes have upon the Command of the So- 
veregn 
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vercign to execute any — or diſhonourable Office, 
dependeth not on the words of our Submiſſion, but on 
the Intention, which is to be underſtood by the End 
thereof. When therefore our refuſal to Obey fruſtrates 
the End for which the Sovereignty was Ordained, 
then there is no liberty to refuſe : otherwiſe there is. 
If no man be bound by the words of his Subjecti- 
bn to kill any other man, then a Sovereign may 
be denicd the benefit of War, and be rendred unable 
to defend his People, and ſo the End of Govern- 
ment fruſtrated. If the Obligation upon the Com- 
mands of a Sovercign to execute a dangerous Or 
diſhonourable Office, dependeth not on the words 
of our Submiſſion, but on the Intention, which .is 
to be underſtood by the End thereof; No man, by 

Mr. Hobs Rules, is bound but by the words of his 
Submiſſion, the Intention of the Command binds 

not, if the words do not : If the Intention thould 

bind; it is neceſſary the Sovereign mult diſcover ir, 

and the People muſt- diſpute and judge it 3 which 

how well it may confiſt with the Rights of So- 

vereignty, Maſter Hobs may conſider : Whereas 

Maſter Hobs faith, the Intention is to be under- 

flood by the End 1 take it he means the End by 

Effet, for the End and the Intention are one 

and the fame thing 3 and it he mean the Effect, 

the Obedience Mutt go before, and not depend on 

the underſtanding-of the Effect, which can never 

be, if the Obedience do not precede it; In fine, he 

relolves, refuſal to obey may depend upon the judg- 

ing of what fruſtrates the End of Sovereignty, and 

what not, of which he cannot mean any cther 

Judge but the People. 
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RV. 


Mr, Hobs puts a caſe by way of Queſtion, 4 
great many men together have already reſiſted the So 
vereign Power unjuſtly, or committed ſome Capital 
Crime, for which every one of them expedeth death : 
whether have they not the liberty then ts joyn toge- 
ther, and aſſiſt and defend one another ? Certainly 
they have; for they but defend their Lives, which the | 
Guilty man may as well do as the Innocent : There 
was indeed Injuſtice in the firſt breach of their Duty, 
their bearing of Arms ſubſequent to it, though it be 
to maintain what they have done, is no new unjuſt 
Act, and if it be only to defend their Perſons, it is 
not Unjuſt at all. The only reaſon here alleged 
for the Bearing of Arms, is this 3 That there is 
no new unjutt Act : as if the beginning only of 
a Rebellion were an unjuſt A&, and the contt- 
nuance of it none at all. No better Anſwer can 
be given to this caſe, than what the Author him- 
{clf hath delivered in the beginning of the ſame 
Paragraph, in theſe words 3 To reſiſt the Sword of 
the Commonwealth in defence of another man, Guilty 
or Innocent, no man hath liberty : becauſe ſuch Li- 
berty takes away from the Sovereign the Means of pro- 
teting us, and is therefore deſtruftive of the very 
Eſſence of Government. Thus he firſt anſwers the 
queſtion, and then afterwards makes it, and gives 
it a contrary Anſwer : other Paſſages I meet with 
to the like purpoſe. He faith, Page 66. A man can- 
not lay down the Right of Reſiſting them that A- 
ſault him by Force to take away his Life The ſame 
may be ſaid of Wounds, Chains, and a——_— 
| age 
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Page 69. A Covenant to defend my ſelf from Force: by 
Force, is void. Pag, 68. Right of Defending Life and 
Means of living, can never be abandoned. 

Theſe latt Doftrines are deſiructive to all Go- 
vernment whatſoever, and even to the Leviathan 
it ſelf : hereby any Rogue or Villain may murder 
his Sovereign, i the Sovereign but offer by force 
to whip or lay him in the Stocks, fince Whipping 
may be ſaid to be wounding, and Putting in the 
Stocks an Impriſonment : lo likewiſe every mans 


| Goods being a Means of Living, if a man cannot 


abandon them, no Contract among men, be it ne- 


{ ver (o juſt, can be obſerved : thus we are at leatt 


in as miſerable condition of War, as Mr. Hobs ac 
firſt by Nature found us. 


X VI. 


The Kingdom of God ſyugnifies, ( (aith Maſter Hobs, 
page 216, ) 2 Kingdom conſtituted by the Votes of the 
People of Iſracl in a peculiar manner, wherein they 
chooſe God for their King, by Covenant made with 
bim, upon God's promiſing them Canaan, It we look 
upon Maſter Hob*s Text for this, it will be found 
that the People did not Conltitute by Votes, and 
chooſe God for their King ; But by the Appoint- 
ment firſt of God himſelf, the Covenant was to 
be a God to them : they did not contract with 
God, that if he would give them Canaan, they 
would be his Subje&s, and he ſhould be theix 
King 3 It was not in their power to chooſe whether 
God ſhould be their God, yea, or nay : for it is 
confeſſed, He reigned naturally over all by bis Might. 
It God Reigned naturally, he had a Kingdon), 

Q 3 and 
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and Sovereign Power over his Subjects, not ac- 
quired by their own Conſent. This Kingdom, 
ſaid to be conſtituted by the Votes of the People of 
Iſrael, is but the Vote of Abraham only : his lingle 
Voyce carried it z he was the Repreſentative of the 
People. For at this Vote, it is confeſſed, that the 
Name of King is not given to God, nor of King- 
dom to Abraham ; yet the thing, if we will believe 
Maſter H»bs, is all one. If a Contract be the mu- 
tual transferring of Right, I would know what 
Right a People can have to transferr to God by 
Contra. Had the People of Iſrael at Mount Sina 
a Right not to obey God's Voice ? It they had not 
ſuch a Right, what had they to transferr ? 

The Covenant mentioned at Mount Sinai was 
but a Conditional Contract, and God but a Con- 
ditional King 3 and though the People promiſed 
to obey Gods word, yet it was more than they 
were able to perform, for they often diſubeycd 
Gods Voice, which being a breach of the Conditi- 
on, the Covenant vras void, and God not their King 
by Contract. 

It is complained by God, They have rejefted me 
that I ſhould reign over them : bur it is not {aid, ac: 
cording to their Contra& 3 for I do not find that 
the Defiring of a King was a breach of their Con- 
tract of Covenant, or diſobedience to the Voice of 
God: there is no ſuch Law extant. 

"The People did not totally reje& the Lord, but 
in part onely, out of timorouſneſs, when they ſaw 
Nahaſh King of the Children of Ammon come 


againſt them 3 they diſiruſted that God would not | 


{uddenly provide tor their Deliverance, as it they 


had had alwaycs a King in readineſs to go up pre- | 


(le tly 
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ſently to fight for them : This Deſpair in them 
who had found ſo many miraculous deliverances 
under Gods Government, was that which offended 
the Lord ſo highly : they did not defire an Alterati- 
on of Government, and to caſt off Gods Laws, 
but hoped for a certainer and ſpecdier deliverance 
from danger in time of War, They did not peti- 
tion that they might choole their King themſelves, 
that had been a greater ſin; and yet if they had, 
it had not been a total rejection. of Gods Reigning 
over them, as long as they delired not to depart 


from the Worſhip of God their King, and from 


the Obedience of his Laws. I ce not that the 
Kingdom of God was caſt off by the Eleion of 
Saul, ſince Saul was choſen by God himſelf, and 
governed according to Gods Laws. The Govern- 
ment from Abraham to Saul is no where called 
the Kingdom of God, nor is it (aid, that the 
Kingdom of God was caſt of at the Election of 
Saul, 

Mr. Hobs allows, that Moſes alone had, next un- 
der God, the Sovereignty over the Iſraelites, p. 252. 
but he doth not allow it to Foſhna, but will have 
it deſcend to Eleazar the High-Prielt, Aaron's ſon. 
His Proof is, God expreſly faith concerning Fo- 
ſhua, He ſhall ſtand before Eleazar, who ſhall ask 
Counſel for him before the Lord, ( after the judg- 
ment of Urim, is offitted by Mr. Hobs ) at his 
word they ſhall go owt, &c, therefore the Supreme 
Power of making Peace and War was in the Prieſt. 
Anſw. The work of the High-Prieſt was onely 
Miniſterial, not Magiſterial ; he had no power to 
Command in War, or to Judge in Peace 3 onely 
when the Sovereign or Governour did go up to 

O 4 War, 
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War, he enquired of the Lord by the Minifiry cf 
the High Prieſt, and, as the Hebrews ſay, the Enqui- 
rer with a {oft voice, as one that praycth for him- 
{elf, asked ; and forthwith the Holy Ghoſt came 
upon the Prieſt, and he beheld the Breſt-plate, and 
{aw therein by the Viſion of Prophecy, Go #þ, or 
go not up, in the letters that ſhewed forth them- 
ſclves upon the Breti-plate before his face : then 
the Prictt anſwered him, Go wp, or Go not wp. If 
this Anſwer gave the Prieſt Sovercignty, then nei- 
ther King Sax! nor King David had the Sovereign- 
ty, who. both asked Counſel of the Lord by the 
Prieſt, | | | 
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I. 


Mong the many Printed Books, and ſeve- 
ral Diſcourſes touching the Right of 
Kings, and the Liberty of the People, 1 
cannot find that as yet the firſt and chick 

Point is agreed upon, or indeed ſo much as once 

diſputed. The wotd King and the word People are 

familiar, one would think every ſimple man could 
tell what they tignitied 3 but upon Examination 1t 
will be found, that the learnedſi cannot agree of 
their Meaning, 

Ask Salmaſi 145 what a King is, and he will teach 


us, that a King is he who bath the $ upreme Power of 
the 
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the Kingdom, and is accountable to none but God, and 
may do what be pleaſe, and is free from the Laws. 
This Detnition F. M. abominates as being the De- 
finion of a Tyrant : And I ſhould be of his Mind, 
if he would have vouchſafed us a better, or any 
other Definition at all, that would tell us how any 
King can have a Supreme Power, without being 
freed from humane Laws: To find fault with it, 
without producing any other, is to leave us in the 
Dark: but though Mr. Milton brings us neither 
Dctmition nor Deſcription of a King, yet we may 
pick out of ſeveral Paſſages of him, ſomething like 
a Definition, if we lay them together. He teacheth 
us that Power was therefore given to a King by the Peo- 
ple, that he might ſee by the Authority to him commit- 
zed, that nothing be done againſt Law : and that he 
keeps our Laws, and not impoſe upon us his own: 
Therefore there is no Regal Power but in the Courts of 
the Kingdom, and by them, pag. 155. 

And again he affirmeth, the King cannot Impri- 
fon, Fine or puniſh any man, except he be firſt cited in- 
zo ſome Court , where not the King, but the uſual Judg- 
es give Sentence, pag. 168. and before we are told, 
not the King, but the Authority of Parliament doth ſet 
#þ and take away all Courts, pag, 167. 

Lo here the Deſcription of a King, He is one to 
whom the People give Power, to ſee that nothing be done 
againſt Law : and yet he faith there is no Regal Pow- 
er but n the Courts of Fuſtice and by them, where not 
the King, but the uſual Judges gite Sentence, This 
Deſcription not only ſtrips the King of all Power 
whatſoever, but puts him in a Condition below 
tae meaneſi of his Subjects. 

Thus 
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Thus much may (hew, that all men are not agreed 

what a King is. Next, what the word People means 
is not agreed upon : ask Ariſtotle what the People 
is, arid he will not allow any Power to be in any 
but in free Citizens. If we demand who be free 
Citizens ? That he cannot reſolve us; for he confe(- 
ſeth that he that is a free Citizen itt one City, is not 
ſo in an«ther City. And heis of (pinion that no A-- 
tificer ſhould be a free Citizen, or have Voice in a well 
ordered Commonwealth , he accounts a Democracy 
(which word ſignifies the Government of the Peo- 
ple) zo be a corrupted ſort of Government z he thinks 
many men by Nature born to be Servants, and not fit to 
govern as any part of the People, Thus doth Ariſtotle 
curtal the People, and cannot give us any certain 
Rule to know who be the People : Come to our 
Modern Politicians, and ask them who the People 
is, though they talk big of the People, yet they 
take up, and are content with. a few Repreſentors 
(as they call them) of the whole People; a Point Ari- 
ſftotle was to ſeek in, neither are theſe Repreſentors 
ſteod upon to be the whole People, but the major 
part of theſe Repreſentors muſt be reckoned for the whole 
People nay F. M. will not allow the major part of 
the Repreſcntors to be the People, but the ſounder 
and better part only of them and in right down terms 
he tells us pag. 126. to determine who is a Tyrant, he 
lexves to Magiſtrates, at leaſt to the uprighter ſort of 
them and of the People, pag. 7. though in number leſs 
by many, to judge as they find cauſe, It the ſounder, 
the better, and the uprighter Part have the Power of 
the People, how (hall we know, or who ſhall judge 
who they be ? - 
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IT. 


One Text is urged by Mr. Milton, for the Peoples . 

Power: Deut. 17. 14. When thou art come into the 
Land which thy Lord thy God giveth thee, and ſhalt 
ſay, T will ſet a King over me, like- as all the Nations 
about me. It is ſaid, by the Tenure of Kings theſe 
words confirm us that the Right of Chooſing, yea of 
Changing their own Government, is by the Grant of God 
himſelf in the People: But can the toretelling or fore- 
warning of the Iſraelites of a wanton and wicked 
Defire of theirs, which God himſelf condemned, be 
made an Argument that God gave or granted them 
a Right to do ſuch a wicked thing? or can the Nar- 
ration and reproving of a Future Fact, be a Donati- 
on and approving of a preſent Right, or the Per- 
miſſion of a Sin be made a Commithon for the do- 
ing of it ? The Author of his Book againſt Salmaſins, 
falls ſo far trom making God the Donor or Grantor, 
that he cites him only for a Witneſs, Teſte ipſo Deo penes 
populos arbitrium ſemper fuiſſe, vel ea, que placeret 
forma reipub. utendi, vel hanc in aliam mutandi , de 
Hebreis hoc diſert* dicit Deus : de reliquis non ab- 
nuit. 

That here in this Text God himſelf being Witneſs, 
there was always a Power in the People, either to uſe 
what Form of Government they pleaſed, or of chauging 
it into another : God ſaith this expreſly of the Hebrews, 
and denies it not of others. Can any man find that 
God in this Text expreſly faith, that there was 
always a Right in the People to uſe what Form of 
Government they pleaſe ? The Text not warrant- 
Ing this Right of the People, the Foundation of the 
Defence 
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Defence of the People is quite taken away 3 there be- 
ing no other Grant or proof of it pretended. 

2, Where it is ſaid, that the Iſraelites defired a 
King, though then under another Form of Government 3 
in the next line but one it is confeſſed, they had a 
King at the time when they delixed a King, which 
was God himſelf, and his Vice-roy Samxel; and fo 
faith God, They have not rejefed thee ; but they have 
rejefted me, that I ſhould not reign over them yet in the 
next Verſe God faith, As they have forſaken me, ſo 
do they alſo unto thee. Here is no Shew of any other 
Form of Government but Monarchy : God by the 
Mediation of Samxel reigned, who made his Sons 
Judges over Iſrael ; when one man conſtitutes Judg- 
es, we may call him a King or it the Having of 
Judges do alter the Government, then the Govern- 
ment of every Kingdom is altered from Monarchy, 
where Judges are appointed by Kings : it is now 
reckoned one of the Duties of Kings to judge by their 
Judges only. 

Where it is ſaid, He ſhall not mwltiply to himſelf 
Horſes, nor Wives, nor Riches, that he might under- 
ftand that he had no Power over others, who could De- 
cree nothing of himſelf, extra Legem 3 it it had ſaid, 
contra legem Dei, it had been true, but it it meant 
extra legem bumanam, it is talc, 

4. It there had been any Right given to the Peo- 
ple, it ſeems it was to the Elders onely 3 for it is 
faid, it was the Elders of 1ſrae! gathered together, 
petitioned for a King 3 it is not faid, it was all the 
People, nor that the People did chooſe the Elders, 
who were the Fathers and Heads of Families, autho» 
rized by the Judges. 


5, Where 
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5. Where it is ſaid, T will ſet a King over me like 
as all the Nations about me. To ſet a King, #, not to 
choole a King, but by ſome ſolemn publick Act 
of Coronation, or otherwiſe to acknowledge their 
Allegiance to the King choſen 3 It is ſaid, thou 
ſhalt ſet him King whom the Lord thy God ſhall 
chooſe. The Elders did not delire to chooſe a King 
like other Nations, but they ſay, now make us a 
King to judge us like all the Nations. 


Hl, 


As for Davids Covenant with the Elders when 
he was ahnointcd, it was not to obſexyve any Laws 
or Conditions made by the People, for ought ap- 

rs3 but to keep Gods Laws and ſerve him, and 
to ſeek the Good of the People, as they were to pro- 
rect him. 

6, The Rewbenites and Gadites promiſe their 
Obedience, not according, to their Laws or Con- 
ditions agreed upon, but in theſe words All that 
thou cammandeſt us we will do, and whitherſdever thou 
ſendſt us we will go, as we harkened to Moles in all 
things, ſo will we harken unto thee : only the Lord thy 
God be with thee as he was with Moſes, Where is 
there any Condition of any humane Law expreſ- 
ſed ? Though the rebellious Tribes offered Condi- 
tions to Rehoboam ;, where can we find, that for like 
Conditions not performed, all Iſrael depoſed Samuel ? 
I wonder Mr. M;lton ſhould {ay this, when within 
a few Lines after he profeſſeth, that Samuel had go- 
verned them uprightly. 


IV. 
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IV. 


7us Regni is much ſtumbled at, and the Definiti- 
on of a King which ſaith His Power is ſupreme in the 
Kingdom, and he is accountable to none but to God, and 
that he may do what he pleaſe, and is not bound by 
Laws : it is {aid if this Definition be good, no man 
is or ever was, who may be ſaid to be a Tyrant; p.14. 
tor when he hath violated all divine and humane Laws, 
nevertheleſs he is a King, and guiltleſs jure Regio, To 
this may be anſwered, That the Detinition confeſ- 
ſeth he is accountable to God, and therctore not 
guiltleſs if he violate Divine Laws: Humane Laws 
muſt not be ſhuffled in with Divine, they are not of 
the ſame Authority : iff humane Laws bind a King, 
it is impoſſible for him to have Supreme Power 
amongſt men. It any man can find us out ſuch a 
kind of Government, wherein the {ſupreme Power 
can be, without being freed from humane Laws, 
they ſhould rſt teach us that 3 but it all ſorts of po- 
pular Government that can be invented, cannot be 
one Minute, without an Arbitrary Power, treed 
from all humane Laws: what reaſon can be given 
why a Royal Government ſhould not have the like 
Freedom ? if it be Tyranny tor one man to govern 
arbitrarily, why ſhould ir not be far greater Ty- 
ranny for a multitude oft men to govern without 
being accountable or bound by Laws ? It would be 
further enquired how it is pothble tor any Govern- 
ment at all to be in the World without an arbitrary 
Power 3 it 1s not Power except it be arbitary : a le- 
giſlative Power cannot be without being abſolved 
trom humane Laws, it cannot be ſhewed how a 
King 
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King can have any Power at all but an arbitrary 
Power. Weare taught, that Power was therefore gi- 
ven'to a King by the People, that he might ſee by the 
Authority to 'bim committed, that nothing be done againſt 
Law, and that be keep ouwr Laws, and not impoſe upon 
us his own: therefore there is no Royal Power, but im 
the Courts of the Kingdom, and by them, pag, 155. And 
again It is ſaid, the King cannot Impriſon, Fine or Pu- 
mſh ally man except he be firſt cited into ſome Court, 
where not the King but the uſual Judges give Sentence, 
pag. 168, and before, we are told, not the King, but 
the Authority of Paxliament doth ſet up and take away 
all Courts, pag. 167. 

Lo here we have Mr. Milton's perfe& Definition 
ofa King: He is one to whom the People gave 
Power to ſee that nothing be done againſt Law, and 
that he keep our Laws, and not impoſe his own. Whereas 
all other men have the Faculty of Secing by Nature, 
the King only hath it by the Gift of the People, 
other Power he hath none 3 he may ſee the Judges 
keep the Laws it they will; he cannot compell 
them, tor he may not Impriſon, Fine, nor puniſh 
any man 3 the Courts of Juſtice may, and they are 
{et up and put down by the Parliament : yet in 
this very Definition of a King, we may ſpy an at- 
bitrary Power in the King , tor he may wink if he 
will : and no other Power doth this Deſcription 
of a King give, but only a Power to ce: whereas 
It is ſaid Ariſtotle doth mention an abſolute Kingdom, 
for no other Cauſe, but to ſhew how abſurd, unjuſt and 
moſt tyrannical it is, There is no ſuch thing ſaid by 
Ariſtotle, but the contrary, where he faith, that a 
King according to Law makes no ſort of Government 3 
and after he had reckoned up tive ſorts of Kings, he 
con» 


% 
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concludes, that there were in a manner but two 
ſorts, the Lacedemonian King, and the Abſolute 
King 3 whereof the firſt was but as General in an 
Army, and therefore no King at all, and then fixes 
and reſis upon the Abſolute King, who ruleth accord- 
ing to bis own Will. 

V: 


If it be demanded what is meant by [the word 
People? 1, Sometimes it is Populus wniverſus, and 
then every Child muſt have his Conſent asked, 
which is impoſhble. 2, Sometimes it is pars major, 
and ſometimes it is pars potior & ſanior > How the ma- 
jor part, where all are alike free, can bind the minor 
part, 15 not yet proved. ; 

But it ſeems the major part will not carry it, nor 
be allowed, except they be the better part, and the 
ſounder part, We are told, the ſounder part implored 
the help of the Army, when it ſaw it ſelf and the Com- 
monmealth betrayed ; and that the Soxldzers judged 
better than the Great Conncel, and by Arms ſaved the 
Commonwealth, which th: Great Comncel had almoſt 
damned by their Votes, p. 7. 

Here we {ce what the People is 3 to wit, the ſound- 
er part 3 of which th: Army is the judge : thus,;upon 
the matter, the Souldiers are the People : which be- 
ing ſo, we may difcern where the Libzrty of the Pco- 
ple licth, which we are taught to conlilt all for the 
moſt part in the power of the Peoples Chooſing what Form 
of Government they pleaſe pag. 61, A miſerablc Liber- 
ty, which is onely to chooſe to whom we will give 
our Liberty, whici we may not keep. Sce more 
concerning the Pcople, in a Book entitulcd The Anar- 


chy, p« 8, 9, 10,11, 12, 13, 14. 
P VI; 
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VI. 


We are taught, that 2 Father and a King are things 
moſt diverſe. The Father begets us, but not the King \, but 
we create the King : Nature gives a Father to the Peg- 
ple, the People give themſelves a King : If the Father 
kill bis Son he loſeth his life, why ſhould not the King 
alſo ? p. 34. 

Anſ. Father and King are not ſo diverſe 3 it is con- 
feſſed, that at firſt they were all one, for there is 
confeſſed Paternum imperium & bereditarium, p. 141. 
and this Fatherly Empire, as it was of it ſelf heredi- 
tary, {o it was alienable by Patent, and ſeizable by an 
Ulurper, as other goods are : and thus every King 
that now is, hath a Paternal Empire, either by In- 
' heritance, or by Tranſlation, or Uſurpation 3 ſo a 
Father and a King may be all one. 

A Father may dye for the Murther of his Son, 
where there is a Superiour Father to them both, or 
the Right of ſuch a Supreme Father 3 but where 
there arc onely Father and Sons, no Sons can queſtt- 
on the Father tor the death of their Brother : the 
reaſon why a King cannot be puniſhed, is not be- 
cauſe he is excepted from Punilhment, or doth not 
deſerve it, but becauſe there is no Superiour to judge 
him, but God onely, to whom he is rcſcrved. 


VII. 


Tt is ſaid thus, He that takes away from the People 
the power of Chooſing for themſelves what Form of Go- 
vernment they pleaſe, be doth take away that wherein all 
Civil Liberty almoſt conſiſts, p. 65. It almoſt all Liber- 
ty 
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ty be in Chooſing of the Kind of Government, the 
People have but a poor Bargain of it, who cannot cx- 
erciſe their Liberty, but in Chopping and Changing 
their Government, and have liberty onely to give 
away their Liberty, than which there is no greater 
miſchief, as being the cauſe of cndleſs Sedition. 


VIII. 


If there be any Statute in our Law, by which thon 
canſt find that Tyrannical Power is given toa King, that 
Statute being contrary tv Gods Will, to Nature and Rea- 
ſon, atnder(tand that by that general and primary Law 
of ours.that Statute is to be repealed, and not of force with 
us, P-153. Here, if any man may be judge, what Law 
Is contrary to Gods Will, or to Nature, or to Rca- 
fon, it will ſoon bring in Contulion : Moſt men that 
offend,. it they be to be punithed or hned, will think 
that Statute that gives all Fincs and Forfcitures to a 
King, to be a Tyrannical Law 3 thus molt Statutes 
would be judged void, and all our Fore- fathers ta- 
ken for Fools or Madmen, to make all our Laws to 
give all Penaltics to the King. 


I'X. 


The fin of the Children of Iſrael did lye, not 
in Defiring a King, but in detiring ſuch a King like 
as the Nations round about had 3 they dittrutted God 
Almighty, that governed them by the Monarchical 
Power of Samuel, in the time of opprethun, when 
God provided a Judge for them 3 but they delired 
a' perpetual and hereditary King, that they might 
never want: in Detiring a King they could not tim, 


2 91.9 


28 Obſervations upon 


for it was but Deſiring what they enjoyed by Gods 
ſpecial Providence. 
| = 


Men are perſwaded, that in Making of a Cove- 
nant, ſomething, is to be performed on both parts by 
mutual Stipulation; which is not alwayes true: for 
we find God made a Covenant with Noah and his 
Seed, with all the Fowl andthe Cattel, not to deſtroy the 
Earth any more by a flood. This Covenant was to be 
kept on Gods part, neither Noah, nor the Fowl, nor 
the Cattel were to perform any thing by this Cove- 
nant. On the other ſide, Gen. 17. 9, 10, God co- 
venants with Abraham, ſaying, Thou ſhalt keep my 
Covenant,----every male child among you ſhall be circum- 
ciſed, Here it is called Gods Covenant, though it 
be to be performed onely by Abraham ;, fo a Cove- 
nant may be called the Kings Covenant, becauſe it 
is made to him, and yet to be performed only by 
the People. So alſo, 2 Kin. 11.17. Fehoiada made a 
Covenant between the Lord,and the King, and the People, 
that they ſhould be the Lords People. Between the King 
alſo and the People, which might well be, that the 
People ſhould be the Kings Servants : and not for 
the King's covenanting to keep any Humane Laws, 
for it is not likely the King ſhould either Covenant, 
or take any Oath to the People when he was but (c- 
ven years of age, and that never any King of 1/rael 
took a Coronaticn-Oath that can be ſhewed : when 
Feboiada ſhewed the King to the Rulers in the Houſe 
of the Lord, he took an Oath of the People : he did 
not Article with them, but ſaith the next Verle, 
Commanded them to keep a Watch of the Kings Houſe, 
and that they ſhould compaſs the King round aboxt, eve- 

ry 
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ry man with his weapon in his hand; and he that cometh 
within the Ranges, let him be ſlain. 


R I. 


To the Text, Where the word of a King is, there is 
Power, and who may ſay unto him, What doſt thou ? 
J. M. gives this Anſwer : IT: is apparent enorgh, that 
the Preacher in this place gives Precepts to every private 
man, not to the great Sanhedrin, nor to the Senate--= 
ſhall not the Nobles, ſhall not all the other Magiſtrates, 
ſhall not the whole People dare to mutter, ſo oft as the 
King pleaſeth to dote ? We mult here note, that the 
great Councel, and all other Magiſtrates or Nobles, 
or the whole People, compared to the King, are all 
but private men, if they derive their Power from 
him : they are Magiſtrates under him, and out of 
his Preſence, for when he is in place, they are but 
{o many private men. F. M. asks, Who ſwears to a 
King, wnleſs the King on the other ſide be ſworn to keep 
Gods Laws, and the Laws of the Countrey * We find 
that the Rulers of Iſrael took an Oath at the Coro- 
nation of Fehoaſh : but we find no Qath taken by 
that King, no not ſo much as to Gods Laws, much 
leſs to the Laws of the Countrey. 


XR II. 


A Tyrant is he, who regarding neither Law noy the 
Common Good, reigns onely for himſelf and bis Faftion, 
P. 19, In his Defence he exprefſeth himſelt thus, 
He is a Tyrant who looks after only his own, and not his 
Peoples profit, Eth. 1. 10, p. 159, 
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T1, If it be Tyranny not to regard the Law, then 
all Courts of Equity, and Pardons for any Offences 
mult be taken away : there are far more Sutes for re- 
lief againſt the Laws, than there be tor the obſerva- 
tion of the Laws: there can be no ſuch Tyranny in 
the World as the Law, it there were no Equity to 
abate the rigour of it. Summum Jus is Summa Ii- 
jueria, if the Penaltics and Forfeitures cf all Laws 
ſhould ſtil] be exacted by all Kings, it would be 
found, that the greateli Tyranny would be,for a King 
to govern according to Law 3 the Fines, Penaltics, 
and Forfeitures of all Laws are due to the Supreme 
Power onely, and were they ducly paid, they woul{ 
far exceed the Taxcs in all places. It is the chic 
happineſs of a Kingdom, and their chict Liberty, not 
to be governcd by the Laws Only. 

2. Not to regard the Common Good, but to reign only 
For himſelf, 1s the ſuppoſition of an impothibllity in 
the judgment of Ari/t-tle, who teacheth us, that the 
deſpotical Power cannot be preſerved, except the Servant, 
or be in ſubjeCion, be alſo preſerved, The truth of this 
ſtrongly proves, That it is in Nature impoſſible to 
have a Form of Government that can be for the de- 
ſiruction of a People, as Tyranny is ſuppoſcd 3 it we 
will allow Pcople to: be governed, we muſt grant, 
they mult in the firlt place be preſerved, or clic they 
cannot be governed, 

Kings have been, and may be vitious men, and 
the Government of ore,not ſo good as the Govem- 
ment of another; yet it doth not follow, that the 
Form of Government 15, or can be in its own nature 
ill, becauſe the Governour is fo : it is Anarchy, - or 
want of Government, that can totally deſtroy a Na- 


tion, We cannot hnd any ſuch Government as Ty- 
 '\ ranny 
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ranny mentioned or named in Scripture, or any 
word in the Hebrew Tongue to expreſs it. Aﬀeer 
ſuch time as the Cities of Greece practiſed to ſhake 
off Monarchy, then, and nat till then, C which was 
after Homer's time ) the name of Tyrant was taken 
up for a word of Diſgrace, for ſuch men as by craft 


or Force wreſted the Power of a City from a Multi- 


tude to one man onely ; and not for the exerciſing, 
but for the 7/I-obtaining of the Government : but 
now every man that is but thought to govern ill, or 
to be an ill man, is preſently termed a Tyrant, 
and ſo judged by his Subjects, Few remember the 
Prohibition, Exod. 22. 28. Thou ſhalt not revile the 
Gods, nor curſe the Ruler of thy People: and fewer un- 
derſtand the reaſon of it, Though we may not one 
judge another, yet we may {peak evil or revile one 
another, in that which hath been lawfully judged, 
and upon a Tryal wherein they have been heard.and 
condemned : this is not to judge, but onely to re- 
late the judgment of the Ruler. To ſpeak evil, 
or to revile a Supreme Judge, cannot be without 
judging him who hath no Superiour on Earth to 
judge him, and in that regard muſt alwayes be pre- 
ſumed innocent, though never fo ill, it he cannot 
lawfully be heard. | 

7. M. That will have it Tyranny in a King not to 
regard the Laws,doth himſelf give as little Regard to 
them as any man 3 where he reckons, that Conteſting 


for Privileges, Cuſtoms, Forms, and that old entangle- 


ment of Iniquity, their gibriſh Laws, are the Badpes of 
ancient Slavery. Tenure, pag. 3. a Diſpating Preſidents, 

Forms and Circumſtances, pag. 5. 
F. M. is alſo of opinion, That , If at any time our 
Fore-fathers, out of baſeneſs, have loſt any thing of their 
| P 4 Right 1 
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Right, that ought not hurt us \ they might if they would 
promiſe Slavery for themſelves, for us certainly they could 
not, who have alwayes the ſame Right to free our ſelves, 
that they had to give themſelves to any man in Slavery, 
This Doctrine well practiſed, laycth all open to con- 
ſtant Anarchy, - 
Laſtly, If any defire to know what the Liberty of 
the People is, which 7. M. pleads for, he reſolves 
us, faying, That he that takes away from the Per 
ple the Right of Chooſing what Form of Government 
they pleaſe, takes away truly that in which all Libeny 
doth almoſt conſiſt, It is well ſaid by 7. M. that all 
Liberty doth almoſt conſift in Choofing their Form of 
Government, - for there is another liberty exerciſed 
by the People, which he mentions not. which is the 
liberty of the Peoples Chooſing their Religion 3 cve- 
ry man may be of any Religion, or of no Religion; 
Greece and Rome have been as famous for Polytheiſme, 


or multitudes of gods, as of Governours 3 and im- 
gining Ariſtocratie and Democratic in Heaven, as on 


Earth, 


(33) 


SESSSSSHS SO SOA ADDS 
ESFSSSSLISS:COSSS SANE 


OBSERVATIONS 


UPON 


H. Grotms 


DE FURE 


BELLI & P ACTS. 


N moſt Queſtions of Weight and Difficulty 
concerning the Right of War, or Peace, or 
Supreme Power, Grotizs hath Recourſle to 
the Law of Nature or of Nations, or to the 

Primitive Will of thoſe men who firfi joyned in 
Society, It 1s neceſſary therefore a little to lay 
open the Variety or Contrariety in the Civil and 
Canon Law, and in Grotius himſelf, about the 
Law of Nature and Nations, not with a Purpoſe 
to raiſe any Contention about Words or Phraſcs, 
but with a Deſire to reconcile or expound the 
Senſe of different Terms, 

| Civis 
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Civilians, Canoniſts, Politicians and Divines, are 
not a little- perplexed in diſtinguiſhing between 
the Law of Natwure.and the Law of Nations ; about 
Fus Nature, and Jus Gentium, there is much 
Diſpute by ſuch as handle the Original of Go- 
vernment, and of Property and Community. 

The Civil Law in one Text allows a threefold 
Diviſion of Law, into Jus Nature, Jus Gentium, 
and Fus Civile. But in another Text of the ſame 
Law, we find only a twofold Diviſion, into Fus 
Civile, and Jus Gentiunm, This latter Divition 
the Law takes from Gains, the former from Ul- 
ian, who will have us Naturale to be that which 
Nature hath taught all Creatures, quod Natura om- 
nia atimalia Doeuit, but tor this he is confuted by 
Grotius, Salmaſins, and others, who reſtrain the 
Law of Nature only to men uſing Reaſon, which 
makes it all one with the Law of Nations 3 to 
which the Canon Law conſents, and faith, That 
Fus Naturale eſt commune omnium nationum : That 
which Natural Reaſon appoints all men to uſe, is the 
Law of Nations, faith Theophilus in the Text of 
the Civil Law: and in the ſecond Book of the 
Tiſtit. cap. 1. Jus Nature is confounded with 
Tus Gentium. 

As the Civilians ſometimes confound and ſome- 
times ſeparate the Law of Nature and the Law 
of Nations, fo other-whiles they make them alſo 
contrary one to the other. By the Law of Nature 
all men are born free, Fure naturali omnes liberi 
naſcuntur. But Servitude is by the Law of Nations : 
Fare Gentium Servitus invaſit, ſaith Vlpian. 


And 
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And the Civil Law not only makes the Law of 
Nature and of Nations contrary, but alſo will 
have the Law of Nations contrary to it (elf. Jar, 
faith the Law, was brought in by the Law of Nati- 
ons. Ex jure gentium introducta bella, and yet the 
Law of Nations ſaith, Since Nature hath made us 
all of one Kindred, it follows it is not lawful for one 
man to lye in Wait for another. Cim inter nos @og- 
nitionem quandam natura conſtituit, conſequens eſt ho- 
minem homini inſidiari nefas eſſe, faith Floren- 
tnus, 

Again, the Civil Law teacheth, that from the 
Lary of Nature proceeds the Conjundion of man and 
women, the Procreation and Education of Children. 
But as for Religion to God, and Obedience to Parents 
it makes it to be by the Law of Nations. 

To touch now the Canon Law, we may find 
in one place that men are governed either by the Law 
of Nature,or by Cuſtoms. Homines reguntur Natu- 
rali jure, aut moribus. The Law of Nations they 
call a Divine Law, the Cuſtoms 2 humane Law; 
Leges aut divine ſunt aut humane, divine naturi, bu= 
mane moribus conjtant. But in the next place the 
Canon Law makes Fas to be either Naturale, aut 
Civile, aut Gentizm, Though this Diviſion agree 
in Terms with that of VIpian in the Civil Law, 
yet in the Explication of the Terms there is Di- 
verlity; for what one Law makes to belong to 
the Law of Nature, the other refers to the Law 
of Nations, as may eaſily appear to him that will 
take the Pains to compare the Civil and Canon 
Law in theſe Points, 


A 
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A principal Ground of theſe Diverlities and 
Contrarieties of Diviſions, was an Error which 
the Heathens taught, that all things at firſt were 
common, and that all men were equal. This Mi- 
ſtake was not ſo heinous in thoſe Ethnick Authors 
of the Civil Laws, who wanting the Guide of 
the Hiſtory of Moſes, were fain to follow Poets 
and Fables for their Leaders. But for Chriſtians, 
who have read the Scriptures, to dream either of 
a Community of all things, or an Equality of all 
Perſons, is a Fault ſcarce pardonable, 

To falve theſe apparent Contrarieties of Com- 
_ munity and Property ; or Equality and Swubjettion : 
the Law of us Gentium was firlt invented 3 when 
that could not fatisfie, to mend the matter, this 
Jus Gentium, was divided into a Natural Law of 
Nations, and an Humane Law of Nations; and the 
Law of Nature into a Primary and a Secondary 
Law of Nature ; Diſtintions which make a great 
ſound, but editic not at all if they come under Ex- 
amination, 

If there hath been a time when all things were 
common, and all men equal, and that it be 
otherwiſe now 3 we muſt needs conclude that the 
Law by which all things were common, and men 
equal, was contrary to the Law by which now 
things are proper, and men ſubject, 

It we will allow Adam to have been Lord of 
the World and of his Children, there will need 
no ſuch Diſtin&ions of the Law of Nature and of 
Nations : For the Truth will be, that whatſoever 
the Heathens comprehended under theſe two Laws, 
1s compriſed im the Moral Law. = 

at 
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That the Law of Nature is one 'and the ſame 
with the Moral, may appear by a Definition gi- 
ven by Grotius. The Law of Nature (faith he) is 
the Difate of Reaſon, ſhewing that in every A&ion 
by the agreeing or diſagreeing of it with natrral Reaſon, 
there is a moral Honeſty or Diſhoneſty, and conſequent- 
ly that ſuch an Aion is commanded or forbidden by 
God the Author of Nature. I cannot tell how Gro- 
tins would otherwiſe have defined the Moral Law. 
And the Canon Law grants as muchz teaching that 
the Law of Nature is contained in the Law and the 
Goſpel : Whatſoever ye will that men do, Cc. 
Mat. 7. 

The Term of 7s Natare is not originally to be 
found in Scripture , for though T. Aquinas takes 
upon him to prove out of the 2. to the Romans, 
that there is a Fs Nature, yet St. Pal doth not 
uſe thoſe expreſs Terms 3 his words are, The Gen- 
tiles which have not the Law, do by Nature the things 
contained in the Law, theſe having not the Law are a 
Law unto themſelves : He doth not ſay, Nature is a 
Law unto them, but they are a Law unto them- 
ſelves. As for that which they call the Law of 
Nations, it is not a Law diltin&, much leſs op-- 
polite to the Law of Nature, but it is a {mall 
Branch or Parcel of that great Law for it is no- 
thing but the Law of Nature, or the moral Law 
between Nations. The ſame Commandment that 
forbids one Private man to rob another, or one 
Corporation to hurt another Corporation, obliges 
alſo one King not to rob another. King, and one 
Commonwealth not to ſpoil another : the ſame 
Law that enjoyns Charity to all men, even to Ene- 
mies, 
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mies, binds Princes and States to ſhew Charity to 
one another,as well as private Perſons, 

And as the Common, or Civil Laws of each 
Kingdom which are made againſt Treaſon, Theft, 
Murder, Adultery, or the like, are all and every 
one of them grounded upon ſome particular Com- 
mandment of the moral Law; ſo all the Laws of 
Nations muſt be ſubordinate and reducible to the 
moral Law. 

The Law of Nature, or the moral Law is like 
the main Ocean, which though it be one entire 
Body, yet ſeveral Parts of it have diſtinct Names, 
according to the diverſity of the Coaſts on which 
they ot. ny So it comes to paſs that the Law of 
Nations which is but a part of the Law of Nature, 
may be ſub-divided almoſt in infinitam according to 
the Variety of the Perſons, or Matters about which 
it is converſant. 

TheLaw of Nature or the divine Law is general, 
and doth only comprehend ſome Principles of 
Morality notoriouſly known of themſelves, or at 
the moſt is extended to thoſe things which by 
neceſſary and evident Inference are conſequent to 
thoſe Principles. Beſides theſe, many other things 
are neceſſary to the well-governing of a Common- 
wealth : and therefore it was neceffary that by 
Humane Reaſon ſomething more in particular 
ſhould be determined concerning thoſe things 
which could not be defined by Natural Reafon 
alone 3 hence it is that Humane Laws be neceſſary, 
as Comments upon the Text of the Moral Law: 
and of this Judgment is Aquinas, who teacheth, 


that neceſſitas legzs humane manat ex eo, quod Lex 
natu- 
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naturalis, vel Divina, generalis eſt, & ſolum comple- 
Gitur quedam principia morum per ſe nota, & ad 
ſummum extenditur ad ea que neceſſaria & evident; 
elatione ex illis principiis conſequuntur : preter illa ve- 
ra multa alia ſunt neceſſaria in republica ad ejus re- 
Ham Gubernationem: & ideo neceſſarium fuit ut per 
bumanam rationem aliqua magis in particulari deter- 
minarentur circa ea que per ſolam rationem naturalem. 
definiri non poſſunt. Ludo. Molin de Fuſt, Thus 
much may ſuffice to ſhew the Diſtractions in and 
between the Czvil and Common Laws about the 
Law of Nature and Nations. In the next place 
we are to conlider how Grotizs diſtinguitheth 
theſe Laws. 

To maintain the Community of things to be 
Natural, Grotizzs hath framed new Divihons of the 
Law of Nature, Firlt, in his Preface to his Books 
De Fure Belli & Pacis, he produceth a Detinition 
of the Law of Nature, in ſuch doubttul, obſcure 
and reſerved Terms, as it he were difhdent of his 
Undertaking : Next in his firſt Book and firſt 
Chapter he gives us another Diſtribution, which 
differs from his Doctrine in his Preface. 

In his Preface his Principle is, that the Appetite 
of” Society, that is to ſay, of Community, is an AGi- 
on proper to man. Here he preſently corrects him- 
{elf with an Exception, that ſome other Creatures 
are found to deſire Society 3 and withal he anſwers 
the Objections thus, that this Deſire of Society in - 
brute Beaſts, comes from ſome external Princi- 
ple. What he mcans by Principinm ' intelligens ex- 
trinſecum, 1 underltand not, nor doth he explain, 
nor is it material, nor is the Argument he uſcth 

| to 
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to any purpoſe; for, admitting all he ſaith to be 
true, yet his Principle fails; for the Queſtion is 
not, from what Principle this Delire of Society 
proceeds in Beaſts, but whether there be ſuch 
a Deſire or no. Beſides, here he takes the Appe- 
tite of Society and Community to be all one; 
whereas many live in Society, which live not in 
Community. 

Next he teacheth, that the keeping of Society 
( cuſtodia Societatis ) which in a rude manner ( ſaith 
he ) we have now expreſſed, is the fountain of that 
Law which is properly ſo called. 1 conceive by the 
Law properly ſo called, he intends the Law of 
Nature, though he expreſs not ſo much : And to 
this appetite of Syociable Community he refers Alie- 
ai Abjtinentia but herein it may be he forgets 
himſelf, for where there is Commmnity there is 
neither menum nor tuum, nor yet alienum 5 and it 
there be no alienum, there can be no alieni abſti- 
aentias, To the ſame purpoſe he ſaith, that by the 
Law of Nature men muſt ſtand to bargains, Furis 
nature fit ſtare padtis. But if all things were 
common by Nature, how could there be any bar- 
gain ? 

Again, Grotius tells us, that from this fignificati- 
on of the Law there hath flowed another larger, 
which conlifts ( ſaith he _ ) in Diſcerning what de> 
lights us or butts us, and in judging how things 
ſhould be wiſcly diſtributed to each one, This latter 
he calls the looſer Law of Nature, the former, 
us Sociale, the Law of Nature, ſtridly, or proper- 
ly taken. And theſe two Laws of Nature ſhould have 
place ( (aith he |) though men ſhould deny there were 


Aa God: 
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4 God. But td theme that believe there is a God, there 
is another Original of Law, beſide the Natural, com- 
ing from the free Will of God, to the which our own 
Underſtanding tells tis we muſt be ſubject. 

Thus have I gathered the Subſtarice of what is 
molt. material concerning the Law of Nature, in 
his Prefacc. 


If we turn to the Book it (elf, we have a dis 
vilion of the Law into 


=Naturale! , 


Fuk « "Divinum, 


Vokintarinm. FCivile: 


Latiks patens, 
3 Seu jus Gentitim. 
B 
 Arfins Patens, 
Seu Paternum, 


Ser Herile, 


> Humanum, 


' In the Definition of Jus Natzrale he omits 
thoſe Subtilties of Jus Nature propris dictum, and 
quod laxins ita dicitxr, which we tind in his Pre- 
face, and gives ſuch a plainn Definition, as may 
hely agree -to the Moral Law. By this it ſeerns 
the Law of Nature and the Moral Law are one 
and the ſame, 


Q- Whereas 
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Whereas he affirmeth, that the AfGions about 
which the Law of Nature is converſant, are lawful 
or unlawful of themſelves, and therefore are neceſſa- 
rily commanded or forbidden by God : by which mark, 
this Law of Nature doth not onely differ from Hu- 
mane Law, but from the Divine ' voluntary Law, 
which doth not command or forbid thoſe things, 
which of themſelves, and by their own nature are 
lawful or unlawful, but makes them unlawful by 
forbidding them, and due by commanding them. In- 
this he ſeems to make the Law of Nature to dif- 
fer from Gods Voluntary Law , whereas, in God, 
Neceſſary and Voluntary are all one. Salmaſins de 
Uſuris, in the twentieth Chapter, condemns this 
opinion of Grotzus 3 though he name him not, yet 
he means him, if I miſtake not. 

In the next place, I obſerve his ſaying, that 
{ome things are by the Law of Nature, not pro- 
pris, but redu&iv#; and that the Law of Nature 
deals not onely with thoſe things which are beſide the 
Will of Man, but alſo with many things which fol- 
low the aft of Mans Will : ſo Dominion, ſrch as is 
now in Uſe, mans Will brought in : but now that it 
#s brought in, it is againſt the Law of Nature, to take 
that from thee againſt thy Will, which is in thy Do- 
minion. 

Yet for all this Grotizs maintains that the Law 
of Nature is ſo immutable, that it cannot be changed. 
by God himſelf. He means to make it good with 
a Diſtinction, Some things ( ſaith he ) are by the 
Law of Nature, but not ſimply, but according 
to the certain State of things ſo the common uſe 


of things was natural as long as Dominion was not 
brought 
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brought in, and Right for every man to take his 
own by Force, before Laws were made. Here if 
Grotins would have ſpoken plain, in ſtead of but 
not ſimply, but according to the certain State of 
Things, he would have ſaid, but not immuta- 
bly, but for a certain” Time. And then this Di- 
linftioh would have run thus; Some things are by 
the Law of Nature, but not immutably, but for a 
certain time, This muft nceds be the naked Senſe 
of his Diſtin&tion, as appears by his Explication 
in the Words following, where he faith, that the 
Common Uſe of Things was natural ſo long as domi- 
nion was not brought in : Dominion he ſaith was 
brought in by the will of man, whom by this Do- 
Erine Grotizs makes to be able to change that 
Law which God- himſelf cannot change, as he 
faith. He gives a double ability to man 3 firſt, to 
make that no Law of Natute, which God made 
to be the Law of Nature : And next, to make 
that a Law of Nature which God made not ; for 
now that Dominion is brought in, he maintains, 
it is againſt the Law: of Nature to take that which 
is in another mans dominion. RS 
\ Beſides, I find no Coherence in theſe words, 
By the . Law of Nature it was right for every 
man to take bis own. by force, before Laws made, 
fince by the Law of: Nature no mary had any 
thing of his own 3 and until Laws were made, 
there was no Propriety , according to his Do- 
Arine, | - 
Jus Humanum woluntaricm Iatius patens, he 
makes to be the Law of Nations, which ( ſaith 
he ) by, the Will . of All, or Many Nations, hath 
received a porver to bind, he adds, of Many, becaufe 
()-2 there 
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there is, as he grants, ſcarce any Law to be found 
common to all Nations, beſides the Law of Nature ; 
which alſo is wont to be called the Law of Nati- 
ens, being common to all Nations” Nay, as he con- 
feſſeth often, that is the Law in one part of the 
World, which in another part of the World is not the 
Law of Nations. 

' By theſe Sentences, it ſeems Grotizs can ſcarce 
tell what to make to be the Law of Nations, or 
where to find it. 

Whereas he makes the Law of Nations to have 
a binding Power from the Will of men, it muſt 
be remembred, that it is not ſufficient for men 
to have a Will to bind, but it is neceſſary alſo to 
have a Power to bind : Though ſeveral Nations 
have one and the ſame Law. 

For inſtance, Let it be granted that Theft is 
puniſhed by Death in many Countreys, yet this 
doth not make it to be a Law of Nations, be- 
canfe each Nation hath it but as a Natura}, or Ci- 
vil Law of their own Countrey 3 and though it 
have a binding Power from the Will of many 
Nations, yet becauſe cach Nation hath but a Will 
and Power to bind themſelves, and may with- 
out prejudice conſent, or, conſulting of any 
Neighbour-Nation, Alter this Law, it they find 
Cauſe, it cannot properly be called #the Law of 
Nations. That which is the foundation of the 
Law of Nations, is, to _ it —_— ſuch 

| things as belong to the mutual Society of 
Lib.q-c:. Netlme —_ themſelves, as Gretine 
confeſſeth ; and not of ſuch things as have no fur- 
ther relation than to the particular Benefit of 
each Kingdom : For, as private men mult neglect 
clr 
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their own Profit for the Good of their Coun- 
trey 3 {o particular Nations mutt ſometimes re- 
mit part of their Benefit, for the Good of many Na» 
tions, 

True itis, that inparticular Kingdomes and 
Common-wealths there be Civil and National 
Laws, and alſo Cuſtoms that obtain the Force of 
Laws : But yet ſuch Laws are ordained by ſome 
ſupreme Power, and the Cuſtoms are examined 
judged and allowed by the ſame ſupreme Power. 
Where there is no Supreme Power that extends 
over all or many Nations but only God himſelf, 
there can be no Laws made to bind Nations, but 
ſuch as are made by God himſelf: we cannot find 
that God made any Laws to bind Nations, but 
only .the Moral Law; as for the Jucicial Law, 
though it were o:dained by God, yet it was not 
the Law of Nations, but of one Nation only, and 
fitted to that Commonwealth. 

IF any think that the Cuſtoms wherein many 


"Nations do conſent, may be called the Law of 


Nations, as well as the Cuſtoms of any one Nation 
may be eſteemed for national Laws : They are 
to conſider that it is not the being of a Cuſtom 
that makes it lawful, for then all Cuſtoms, even 
evil Cuſtoms, would be lawful ; but it is the Ap- 
probation of the ſupreme Power that gives a Lega- 
lity to the Cuſtom : where there is no Supreme 
Power over many Nations, their Cuſtoms cannot 
be made legal. 


The Dodrine of Gyotizs is, that God 
ameaiately after the Creation did beſtow 
*..: a #pon 
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upon Mankind in general a Right over things 
of inferiour Nature F YOM whence it 
came to paſs, that preſently every man might 
match what he would for his own Uſe, and 
ſpend what he could, and'ſuch an On: 
verſal Right was then in ſtead of Proper- 
ty; for what every one ſo ſnatched, ano- 
ther could not take from him but by 1n- 


gary. 


How repugnant this Afſcrtion of Grotizs 1s to 
the Truth of Holy Scripture, Mr. Sel- 
den teacheth us in his Mare Clauſumlay- 
ing, that Adam by Donation from God, Gen, 1.28, 
was made the general Lord of all things, not witbout 
ſuch+a' private Dominion to himſelf,” as (without bi 
Grant) did exclude his Childrey : and by Donatim 
and Aſſignation, or ſome kind of Ceſſion (before be 
was dead, or left any Heir to ſucceed him) hys Chil- 
dren had their diſtin& Territories by Right of private 
Dominion : Abel had bis Flocks, and Paſtures for 
them, Cain had bis Fields for Corn, and the Land 
of Nod where he built himſelf a City. | 

' This Determination of Mr. Selden's being con- 
ſonant to the Hittory of the Bible, and to natural 
Reaſon, doth contradict the DoQtrine of Grotins : 
I cannot conceive why Mr. Selden ſhould after- 
wards afhrm, that neither the Law of Nature, nor 
the Divine Law, do cammand or forbid either Com- 
munion of all things or private Dominion, but permit- 
I 
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As for the general Community between Noa? 
and his Sons, which Mr. Selden will have to be 
granted to them, Gen. 9. 2. the Text doth not 
warrant it; for although the Sons are there men- 
tioned with Noah in the Bleſſing, yet it may beſt 


be underſtood with a Subordination or a Benedi- 


@ion in Succeſſion, the Blefhng might truly be 
fulfilled, it the Sons either under, or after their 
Father enjoyed a Private Dominion : it is not pro- 
bable that the private Dominion which God gave 
to Adam, and by his Donation, Aſhignation or 
Cefſion to his Children was abrogated, and a 
Community of all things inſtituted between Noah 
and his Sons, at the time of the Flood : Noah was 
left the ſole heir of the World, why ſhould it be 
thought that God would dil-inherit him of his 
Birth-right, and make him of all the men in the 
World, the only Tenant in Common with his 
Children ? It the Blefling given to Adam, Gen. 1, 
28, be compared to that given to Noah and his 
Sons, Gen. 9. 2. there will be found a conſidera- 
ble Difference between thoſe two Texts: In the 
Benediction of Adam, we find exprefled a ſubduing 
of the Earth, and a Dominion aver the Creatures, nei- 
ther of which are expreſſed in the Bleſſing of Noah 
nor the Earth there once named, it is only faid, 
The Fear of you ſhall be upon the Creatures, and into 
your hands are they delivered, then immediately it 
follows, Every moving thing ſhall be meat for you, 
as the green Herb : The firlt Bleſſing gave Adam 
Dominion over the Farth and all Creatures, the 
latter allows Noah Liberty to uſe the living Crea- 
tyres tor Food ; here is no Alteration or dimi- 


Q 4 nithing 


43 Obſervations upon H. Grotius 


niſhing of his Title to a Propricty of” all 
things but 'an Enlargement onely of his Com- 
IMONS, 

But, whether, with Grotizs, Community came 
in at the Creation, or, with Mr. Seldep, at the 
Flood, they both agree it did not long continue; 
Sed veri non eſt ſimile hujuſmodi communionem din ob- 
rinuiſſe, | is the confeſſion of Mr. Selden, It ſeems 
ſtrange that Grotius ſhould maintain, that Com- 
munity of all things ſhould be by the Law 
of Nature, of which God is the Author 3 and yet 
ſuch Community ſhould not be able to continue : 
Doth it not derogate from the Providence of God 
Almighty, to ordain a Community which could 
not continue ? or deth it make the A of our 
Fore-fathers, in Abrogating the natural Law of 
Community, by introducing that of Propricty, to 
be a Sin of a high preſumption? 

The prime Duties of the Second Table are con- 


yerſant about the Right of Propriety : but if Pro- 


Pricty be brought in by a Humane Law ( as Gre- 
tins teacheth ) then the Moral Law depends upon 
the Will of man. There could be no Law againfi 
Adultery or Theft, if Women and all things were 
common. 
" Mr. Selden faith, that the Law of Nature, or 
of God, nec vetxit, nec jubebat, ſed permiſit utrumque, 
fam nempe rerim communionem quam privatuna Do- 
minizm. And yct for Propriety ( which he terms 
imeva rerum Dominia ) he teacheth, that Adam 
received it from God, 4 Numine acceperat : And for 
Community, he faith, We meet with evident foot- 
ftep s of the Community of things in that donation of 
God by which Noah and his three Sons are made 
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Domini pro indiviſo rerum omnium, Thus he makes 
the private Dominion of Adem, as well as the 
common Dominion of Noah and his Sons, to be 
both by the Will of God. Nor doth he ſhew how 
Noah, of his Sons, or their Poſterity, had any Au- 
thoxity to alter the Law of Community which 
was given them by God. 

In diſtributing Territories ( Mr. Selden ſaith ) the 
Conſent, as it were, of Mankind ( paſſing their pro- 
miſe, which ſhould alſo bind their Poſterity ) did in- 
tervene, ſo that men departed from their common Right 
of Communion of thoſe things which were ſo dijtri- 
buted to particular Lords or Maſters. This Diftribu- 
tion by Conſent of Mankind, we muſt take up- 
on Credit for there is not the leaſt proof offered 
for it out of Antiquity. 

How the Confone of Mankind could bind Po- 
ſterity when all things were common, is a Point 
not {o evident ; where Children take nothing by 
Gift or by Deſcent from their Parents, but haye 
an equal and common Intereſt with them, there is 
no realon in ſuch caſes, that the Acts of the Fa- 
thers ſhould hind the Sons. 

I find no Cauſe why Mr.Selden ſhould call Com- 
munity a priſtine Right }, {ince he makes it but to 
begin in Noah, and to end in Noah's Children, or 
Grand-children at the moſt; for he conteſſeth the 
Earth, 4 Noachidis ſeculis aliquot poſt diluvium eſſe 
diviſam. | -. 

That ancient Tradition, which by Mr. Sel- 
dens acknowledgment hath obtained Reputa- 
tion every where, ſeems molt reaſonable, in 
that it tells us, that Noah himſelf, as Lord of 
all, was Author of the diſtribution of the 
: ; World, 
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World, and of private Dominion, and that by the 

pointment of an Oracle from God, he did confirm 
this Diſtribution by bis laſt Will and Teſtament, 
which at his Death he left in the hands of his eldeſt 
Son Sem, and alſo warned all his Sons, that none 
of them ſhould "invade any of their Brothers Domini- 
ons, or injure one another, becauſe from thence Diſcord 
and Civil War would neceſſarily follow. 

Many concluſions in Grotizs his Book de Jure 
Belli & Pacis, are built upon the foundation of 
theſe two Principles. 

I. The firſt is, That Communis rerum uſus natu- 
ralis fuit. | 

2, The ſecond is, that Dominium quale nunc in 
#ſu eſt, voluntas humana introduxit. 

Upon theſe two Propolitions of natural Com- 
munity and voluntary Propricty, depend dvers 
Dangerous and Seditious concluſions, which are 
diſperſcd in ſeveral places. In the fourth Chap- 
ter of the firſt Book, the Title of which Chapter 
is, Of the War of Subjelts againſt Superionrs 3 
Grotins handleth the Queſtion, Whether the Law 
of not refilting Superiours, do bind us in moſt grievous 
and moſt certain danger * And his Determination 
is, that this Law of not reſiſting Superiours, ſeems to 
depend upon the Will of thoſe men who at firſt joyned 
themſelves in a Civil Society, from whom the Right 
of Government doth come to them that govern \, if 
thoſe had been at firſt acked, if their Will were to 
impoſe this burthen upon all, that they ſhould chooſe 
rather to dye, than in any caſe by Arms to repell the 
force of Superiours , I know not whether they would 
anſwer, that it was their Will, unleſs perhaps with 
_ this 
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this addition, if Reſiſtance cannot be made but with 
the great diſturbance of the Commonwealth, and de- 
ſtruction of many Innocents, Here we have his Re- 
ſolution, that in great and certain danget, men 
may refilt their Governours, if it may be without 
diſturbance of the Commonwealth : if you would 
know who ſhould be Judge of the greatneſs and 
certainty of the Danger, or how we may know it, 
Grotius hath not one word of it, ſo that for ought 
appears to the contrary, his Mind may be that cve- 
ry private man may be Judge of the Danger, 
tor other Judge he appoints none; it had been a 
foul Fault in {o deſperate a Piece of Service, as 
the reſilting of Superiors, to have concealed the 
lawful Means, by which we may judge of the 
Greatneſs or Certainty of publick Danger, betore 
we lift up our hands againſt Authority, confider- 
ing how prone moſt of us are, to cenſure and mi- 
{take thoſe things for great and certain Dangers, 
which in Truth many Times are no dangers at 
all, or at the moſt but very ſmall ones; and fo 
flatter our ſelves, that by refifting our Superiours 
we may do our Country laudible Service, without 
Diſturbance of the Commonwealth, ſince the Et- 
fes of Sedition cannot be certainly judged of but 
by the Events only. 

Grotius proceeds to anſwer an Objection again(i 
this Dodtrine of reſiſting Superiors. IF (faith hc) 
atty man ſhall ſay that this rigid Dofirine of dying, 
rather then reſiſting any Injuries of Superiours, is no 
humane, but a divine Law : It is to be noted, that 
men at firſt, not by any Precept of God, but of their 
own Accord, led by Experience of the Infirmities of 
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Separated Families againſt Violence, ' did meet to- 
gether in Civil Society, from whence Civil Power 
800k beginning, which therefore $t, Peter calls an 
humane Ordinance, although elſewhere it be called a 
divine Ordinance, becauſe God approveth the wholſome 
Inſtitutions of men; God in Approving a humane Law 
#4 to be thought to approve it as bumane, and in a bu- 
mane Manner, 

And again in another place he goeth further, 
and teacheth us, that if the Dxeſtion happen to be 
concerting the Primitive Will of the People, it will 
aot be amiſs for the People that now are, and whieh 
ere accounted the ſame with them that were long ago, 
zo expreſs their Meaning, in this matter, which is to be 
followed, unleſs it cetainly appear, _ that the Peo- 
ple long ago willed otherwiſe. lib. 2. c. 2. 

For fuller Explication of his Judgment about 
xcliſting Superiours, he concludes thus : The great- 
er the thing is which is to be preſerved, the greater is 
the Equity which. reacheth forth au Exception againſt 
the words of the Law : yet I dare uat ({aith Grotius) 
without Difference. condemn either ſimple, men or a leſſer 
part of the People, who in the laſt Refuge of Neceſſity, 
do fo uſe this Equity, as that in the mean time, they 
do uot forſake the Reſpe& of the common Good, 

Another Dodtine of Grotius is, that Ybe Empire 
which is exerciſed by Kings, doth nos ceaſe to. be the 
_— of the People , that Kings, mbs\.in.\a lawful 
Order ſucceed thoſe who were Fefted, bave the ſu- 
preme. Porger by an uſufrutiuary Right anly, and no 


_— 

urthermore he teacheth, that the People may 

chooſe what Form of Government they pleaſe, and a 
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Will is the Rule of Right. Populus dligere poteſt 
qualem vult gubernationis formatn, neque ex pra- 
ſtantia forme, {ed ex voluntate jus metiendum 
eſt, lib.1 » Co 3 . 

Alſo, that the People choofing a King may reſerve 
ſome Afts to themſelves, and may beſtow others upon 
the King, with full Authority, if either an expreſs 
Partition be appointed, or if the People being yet free 
do command their future King, by way of a ſtand- 
ing Command, or if any thing be added by which it 

be underſtood, that the King may be compelled or 
ofe puniſhed, 

In theſe Paſſages of Grotins which I have cited, 
we find evidently theſe Doftrines. 


I. That Civil Power depends on the Will 
of the People. 

2. That private men or petty Multitudes 
may take up Arms againſt their Princes. 

3. That the lawfulleſt Kings have no 
Propriety an their Kingdoms, but an »ſu- 
fruuary Right only : as if the People 
were the Lords, and Kings but their Te- 
rants. _ i 0 

4. That the Law of Not reſiſting Superi- 
ours, is 4 bumane Law, depending on the 
Will of the People at firſt. 

5. That the Will of the firſt People, if it 
be not known, may be expounded by the Peo- 
ple that now are. 


; No 
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| No Doubt but Grotius forelaw what Ules the 
People might make of theſe DoEtrines, by conclu- 
ding, if the chief Power be in the People, that 
then it is lawful for them to compel' and puniſh 
Kings as oft as they miſuſe their Power : There- 
fore he tells us, he rejes the Opinion of them, who 
every where and without Exception will have the chief 
Power to be ſo the Peoples, that it is lawful for them 
to compel and puniſh Kings as oft as they miſuſe their 
Power; and this Opinion he confeſſeth if it be alto-| 
gether received, hath been and may be the Cauſe of 
many Evils. This cautclous RejeCtion qualihed 
with theſe Terms of every where without Exception, 
and altogether, makes but a mixt Negation, part- 
ly negative, and partly affirmative (which our 
Lawyers call a negative Repugnant ) which brings 
forth this modal Propoſition, that in ſome Places 
with Exception, and in ſome ſort the People may com- 
pel and puniſh their Kings: 

But let us (ce how Grotizs doth refute the ge- 
neral Opinion, that People may corre .Nings. He 
frames his Argument in theſe words, 1: is larwfal 
for every man to yield himſelf to be a private Servant 
to whom he pleaſe. What ſhould hinder, but that alſo 
it may be lawful for a free People ſo to yield them- 
ſelves to one or more, that the Right of governing 
them be fully ſet over withont retaining any part of the 
Right ? and you muſt not ſay, That this may not be 
preſumed, for we do not now ſeek,, what in a doubt- 
ful caſe may be preſumed, but what by Right may be' 
done. Thus far is the Argument, in which the 
molt that is proved ( it we gratifie him, and 
yield his whole Argument for good ) is this, yy 
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the People may grant away their Power without 
retaining any part. But what is this to what the 
People have done? for though the People may 
give away their Power without Reſervation of 
any part to themſelves yet if they have not ſo 
done, but have reſerved a part, Grotius muſt con- 
fels, that the People may compel and puniſh their 
Kings if they tranſgreſs: ſo that by his Favour, 
the Point will be, not what by Right may be 
done, but what in this doubtful caſe hath been 
done, ſince by his own Rule it is the Will and 
Meaning of the firſt People that joyned in Soci- 
ey, that muſt regulate the Power of their Suc- 
ceſſours, 

-But on Grotizs fide it may be urged, that in all 
Preſumption the People have given away their 
whole Power to Kings, unleſs they can prove they 
have reſerved a part ; for if -they will have any 
Benefit of a Reſervation or Exception, it lies on 
their part to prove their Exception, and not on 
the Kings Part who are in Poſſeſhon, 

.This Anſwer, though in it (elf it be moſt juſt 
and good 3 yet-of all men Grotizs may not uſe it. 
For he ſaves the People the Labour of proving the 
primitive Reſervation of their Foretathers, by ma- 
king the People that now are competent Expolt- 
tors of the meaning, of thoſe firſt Anceſtors, who 
may juſtly be preſumed, not to have been cither 
ſo improvident for themſelves, or ſo negligent 
of all their Pofterity, when by the Law of Nature 
they were free and had all things common, at an 
Inſtant with any Condition or Limitation to give 
away that Liberty and Right of C—— 
an 
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and to make themſelves and their Children eter- 
nally ſubje& to the WII of ſuch Governours ay 
might miſuſe them without Controul. 

' On the behalf of the People, it may be further 
anſwered to Grotizs, that although our Anceſtors 
had made an abſolute Grant of their Liberty, with- 
out, any Condition expreſſed, yet it muſt be ne- 
ceſlarily implyed, that it was upon condition to 
be well-governed, and that the Non-performance 
of that implyed Condition, makes the Grant 
void ; Or, if we will not allow at implicit Con- 
dition, then it may be ſaid, that the Grant in it 
(lf was a void Grant, for being unreaſonable, and 
a violation of the Law of Nature, without any va- 
luable Conſideration. What ſound Reply Gro- 
tires can return to ſuch Anſwers, I cannot con- 
ceive, if he keep himſelf to his firſt Principle of 
natural Community. As Grotins's Argument 
painſt thePecople is not ſound, ſo his Anſwer to 
the _— that is made for the People, is not 
ſatisfactory. It is objected, that he that ordains, 
is above him that is ordained, Grotius an{wers, Ve- 
rum duntaxat eft in ea conſtitutione cujus effeus per- 
petri pendet 4 voluntate conſtituenti#, non etiam in ea 
que ab initio eft voluntatis, poſtea vers effetium habet 
neceſſitatis, quomodo mulier virum ſibi conſtituit, cud 
parere ſe habet neceſſes The Reply may be, 
that by Grotizs's former Dodrine the very Effet 
of the Conſtitution of Kings by the People, de- 
pends perpetually upon the Will of ther that 
Conftitute, and upon no other Neceſlity : he will 
not ſay, that it is by any neceſſity of the Law of 


Nature, or by any poſitive Law of God 3 he = 
cth, 
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eth, that on Dei precepto, ſed ſponte, men centred 
into Civil Society, that it is an Humane Ordi- 
nance, that God doth onely approve it ut huma- 
mm, and humano modo.. He tells us further, that 
Populus poteſt eligere qualem wilt pubernationis fore 
mam, & ex voluntate jits metiendum eſt ; that the 
People may give the King as little Power as they 
will, and for as little time as they pleaſe, that they 
may rake temporary Kiigs, as Diftators and Prote- 
ors : Jus quovis tempore revocabile, i4 elf precarinm 3 
as the Vandals in Africa; and the Goths in Spain, 
would depoſe their Kings as oft as they diſplcafed 
them, -horum enim actus irriti poſſunt reddi ab bis 
qui” pHeſtatem revocabiliter ef ac proinde no? 
idem eſt effeFus nec jus idem. Here he doth teach 
in plain words, the Effe&t doth depend upon the 
Will of-the People. . By this we may judge how 
improperly he ulcth the inſtance-of a Woman, that 
appoints her felt a Husband, whom ſhe mult al- 
wayes neccſ[arily obey, ſince the necellity of the 
continuance of the Wives obedience depends upon 
the Law of 'God, which hath made the Bond of 
Matrimony indifſvlvable. Grotius will not fay the 
like for the continuance of the Subjects obedicnce 
to the Prince, neither will he ſay that Women 
may chooſe Husbands, as he tells. ns the People 
may chooſe Kings, by giving their Husbinds 
as. little Power, and for as little a Time as they 
pleaſe, 

Next. it is.obje&ted, that Twxtors who are ſet over 
Pupils may be removed, if thy abuſe thei” Por. 
Grotins an{wers, In tutore bac proc edit qt ſuperiorem 


habet, at in imperiis quia progreſſits nun date in infl- 
nit: 
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witum, omnino in aliqua perſona ant catu conſiſten. 
dum eſt : We muſt ftlay in ſome one Perſon, or in a 
Multitude, whoſe faults ( becauſe they have no ſu- 
periorr Tudge above them ) God hath witneſſed that 
he will have a particular care of, either to revenge 
them, if hz judge it necdfil, or to tolerate them, either 
for Puniſhment, or Tryal of the People, Tt 1s true, in 
Kingdomes we cannot proceed i infinitum, yet 
we may, and muft go to the higheſt, which by 
Grotius his Rule is the People, becauſe they firſt 
made Kings, ſo that there is no need to fiay in 
aliqua perſona, but in c#t#, in the People, ſo that 
by his Doctrine Kings may be puniſhed by the 
People, but the faults of the People muſt be left to 
the Judgment of God, 

[ have briefly preſented here the. deſperate In- 
conveniences which attend upon the Doctrine of 
the natural freedom and community of all things ; 
theſe and many more Abſurdities are cafily remo- 
ved, if on the contrary we maintain the natural 
and private- Dominion of Adam, to be the fountain 
of all Government -and Propriety : And it we 
mark it well, we ſhall find that Grotins doth in 
part grant as much ; The ground why thoſe that 
now live do obey their Governours, is the Will 
of their Fore-fathers, who at the firſt ordained 
Princes, and, in ob2dience to that Will, the Chil- 
dren cortinue in ſubjeCtion 3 this is according to 
the mind of Grotizs : fo that the Queſtion is not 
Whether Kings have a fatherly Power over their Sub- 
jets, but how Kings came firſt by it, Grotins will 
have it, that our Forc-fathers being all free, made 
an Athgnment of their Power to Kings 3 the other 
opinion 
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opinion denies any ſuch general freedom of ou? 
Fore-fathers, but derives the Power of Kings from 
the Original Dominion of Adam: 

This natural Dominion of Adam may be proved 
out of Grotius himſelf, who teacheth, that gene- 
ratione Jus acquiritur Parentibns in Liberos, and that 
naturally no other can be found, but the Parents to 
whom the Government ſhould belong, and the Right of 
Ruling and Compelling them 4th belong to Parents, 
And in another place he hath theſe words, {peak- 
ing of the firſt Commandment, Parentum nomine, 
qui naturales ſunt Magiſtratus, etiam alios Reffores 
par eſt intelligi, quorum authoritas Societatem buma- 
nam continet : and it Parents bz natural Magi- 
ſtrates, Children mult needs be born natural Sub- 
js. 

But although Grotzes acknowledge Parents to 
be natural Magiſtrates, yet he will have it, that 
Children, when they come to full age, and are 
ſeparated from their Parents, are free from natural 
Subjection. For this he offers proof out of Ari- 
ftotle, and out of Scripture, Firtt, for Ariſt-tl:, we 
muſt note, he doth not teach, that every ſ{cparation 
of Children of full aze, is an Obtaining of liberty, 
as if that men when they come to ycars, might vo- 
luntarily ſeparate themſelves, and calt off their 
natural Obedience 3 but Aritotle ſpeaks onely of 
a paſhve Separation 3 for he doth not ſay that 
Children are (ubje& to Parents zntz! they do ſepa- 
rate, b:t he ſaith, until they be ſeparated, ywg:&7, 
the Veib of the Paftive Voice. That is, until by 
Law they be ſeparated : for the Law ( which 
5 nothing elſe but che Will of him that hath 
R 2 the 
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the Power of the Supreme Father }) doth in many 
caſes, for the publick Benefit of Society, free Chil- 
dren from ſubje&ion to the Subordinate Parent, ſo 
- that the natural SubjeQtion by ſuch Emancipation 
of Children, is not extinguiſhed, but onely afſu- 
med and regulated by the Parent paramount. 
Secondly, Grotius cites N#mb. 30. to prove that 
the Power of the Fathers over the Sons and Daugh- 
ters, to diſſolve their Vows, was not perpetual, but 
during the time only whilſt the Children were part of 
the Fathers Family. But if we turn to the Chap- 
ter, we may find that Grotizs either deceives him- 
{elf,or us; for there is not one word in that Chap- 
tex concerning the Vows of Sons, but of Daugh- 


ters only, being in their Father's Family 3 and the 


Being of the Daughter in the Father's Houſe,mean- 
eth only the Daughter's being a Virgin, and not 
married, which may be gathered by the Argument 
of the whole Chapter, which taketh particular or- 
der for the Vows of Women of all Eſtates. Firſt, 
for Virgins, in the third verſe. Secondly, for 
Wives in general, in the ſixth verſe, Thirdly, for 
Widows, and Women divorced, in the ninth 
verſe. There isno Law for Virgins out of their 
Father's houſes z we may not think they would 
have been omitted, it they had been free from 
their Fathers; we find no freedom in the Text 
tor Women, till after Marriage : And if they were 
married, though they were in their Father's hou- 
{es, yet the Fathers had no power of their Vows, 
but their Husbands. 

It, by the Law of Nature, departure from the 
Fathers houſe had emancipated Children, why 
doth the Civil Law, contrary to the Law of Na- 
ture, 
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ture, give Power and Remedy to Fathers for to 
recover by Adion of Law their Children that de- 
part, or are taken away from them without their 
Conſent ? Without the Conſent of Parents the 
Civil Law allows no emancipation, 

Concerning SubjeCtion of Children to Parents, 
Grotizs diſtinguiſheth three ſeveral times. 

The firſt is the time of Imperfet Fudgment. 

The ſecond is the time of Perfett Fudgment : 
but whilſt the Son remains part of the Father's Fa- 
mily. 

The third is, the time after he hath departed out 
if bis Father's Family. 

In the firſt time he faith, All the ations of Chil- 
dren are under the dominion of the Parents. 

During the ſecond time, when they are of the 
age of mature Judgment, they are under their Fa- 
ther's Command in thoſe ations onely,vohich are of mo= 
ment for their Parents Family. Tn other afions the 
Children have a Power or moral Faculty of doing, 
but they are bound in thoſe alſo to ſtudy alwayes to 
pleaſe their Parents. But ſince this Duty is not by 
force of any moral Faculty, as thoſe former are, but 
onely of Piety, Obſervance, and Daty of repaying 
Thanks it doth not make any thing void which is 
done againſt it, as neitber a gift of any thing is void, 
being made by any Owner whatſoever, againſt the 
rules of Parſimony. 

In both theſe times, the Right of Ruling and Com- 
felling is ( as Grotius acknowledgeth ) comprebend- 
ed ſo far forth as Children are to be compelled to their 
Duty, or amended, although the Power of a Parent 


dah ſo follow the perſon of'a Father, that it cannot be 
R 3 prlles 
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pulled away, and transferred upon another, yet the Fa- 
ther may naturally pawn, or alſo ſell his Son, if there 
be need. 

In the third time he ſaith, the Son is in all things 
Free, and of his own Authority : always that Duty 
remaining of Picty and Obſervance, the cauſe of which 
is perpetueal. In this triple diſtinction, though 
Grotius allow Children in ſome cafes during the 
{ccond, and in all cafes during the third time to 
bz free, and of their own Power, by a moral Fa- 
culty : yet, in that he contefſeth, in all caſes Chil- 
dren are bound to ſtudy always to pleaſe their Parents 
ort of Piety and Duty, the cauſe of which, as he 
ſaith, is perpetreal ; 1 cannot conceive, how in any 
caſe Children can naturally have any Power or 
mioral Faculty of doing what they pleaſe without 
their Parents leave, fince they are alwayes bound 
to ſtudy to pleaſe their Parents. And though by 
the Laws of ſome Nations, Children, when they 
attain to years of Diſcretion, have Power and Li- 
berty in many aCtions 3 yet this Liberty is granted 
them by Politive and Humane Laws onecly, which 
are made by the Supreme Fatherly Power of Prin- 
ces, who Regulate, Limit, or Aſſume the Authont- 
ty of inferiour Fathcrs, for the publick Benefit of 
the Commonwealth : ſo that naturally the Power 
of Parents over their Children never ceaſeth by 
any Separa ton; but only by the Permiſſion of the 
tranſcendent Fatherly power of . the Suprerc 
Prince, Children may be diſpenſed with, or pri- 
vileged in {ome caizs, from obedicnce to ſubordi- 
nate Parents, 
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Touching the Point of diſſolving the Vows of 
Children, Grotizs in his laſt Edition of his Book 
hath corrected his firſt : for in the firſt he teach- 
cth, that the Power of the Father was greater over 
the Daughter dwelling with him, than over the Son; 
for her Vow he might make void, but not his : But 
inſtead of theſe words, in his laſt Edition, he ſaith, 
that the Power over the Son or Danghter to diſſolve 
Vores, was not perpetual, but did indure as long as 
the Children were a part of their Fathers Family. 
About the meaning of the Text out of which he 
draws this Concluſion, I have already ſpoken. 

Three wayes Grotins propoundeth , whercby 
Supreme Power may be had. 

Firſt, By full Right of Propriety. 

Secondly, By an Uſufrudtuary Right. 

Thirdly, By a Temporary Right. 

The Roman Dictators, faith he, had Supreme 
Power by a Temporary Right, as well thoſe Kings who 
are firſt Elefed, as thoſe that in a lawful Right ſuc- 
ceed to Kings elected, have Supreme Power by an uſu- 
fruciuary Right : ſome Kings that have got Supreme 
Power by a juſt War, or into whoſe Power ſome Peo- 
ple, for avoiding a greater Evil, have ſo yielded them- 
ſelves, as that they have excepted nothing, have a full 
Right of Propriety. 

Thus we find but two means acknowledged by 
Grotius,, whereby a King may obtain a full Right of 
Propriety in a Kingdome : That is, either by a jutt 
War, or by Donation of the People, 

How a War can be juſt without a precedent 
Tile in the Conquerour, Grotizs doth not ſhew 3 
and if the Title onely make the War juli, then no 
R 4 other 
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other Right can be obtained by War, than what 
the Title bringeth 3 for a juſt War doth oncly put 
the Conquerour in poſſcon of his old Right, but 
not create a New. Þ The like which Grotius faith 
of Succctlion, may be ſaid of War, Succeſſion ( faith 
he) is no Title of a Kingdome, which gives a Form 
to the Kingdom, but a Continuation of the Old > for 
the Right which began by the Ele&ion of the Family, 
is continued by Succeſſion, wherefore, ſo much as the 
firſt Ele&ion gave, ſo much the Succeſſion brings. So 
fo a Conquerour that hath a Title, War doth not 
give, but put him in poſſeſſion of a Right : and 
except the Conguerour had a full Right of Propri- 
ety at hiſt. his Congquelt cannot give it him : for 
it 03iginally he and his Anceſtors had but an uſu- 
fructuary Right, and were outed of the poſſdlli- 
on of the Kingdom by an Uſurper : here, though 
the Re-congue cli be a n;oft juſt War, yet ſhall not 
the Conguerour in this cafe gain any full Right 
of Propricty, but mul! bz renuittcd to his uſutru- 
Ctuary Right oncly : for what Juſtice can it be, 
that *the In juſtice of a third Pcrion, an Uſurpcr, 
ſhould prejudice the Purple, to the develting of 
them of that Right ot Propricty, which was reſer- 
ved in their firſt Donation to their Electcd King, 
to whom they gave but an uſutruCtuary Right, 
as Gr-tius concciveth ? Wt.crefore it ſectrs impetli- 
ble, that thicre can be a jutt War, whereby a full 
Riohe of Propriety may be gained, according to 
Crotis's Piirciples, For if a King come in by 
Conquit, he mutt either conquer them that have 
1 Govori:onr. or thoſe People that have none: 
they wave no Guvermour, then they are a free 
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Pcople, and ſo the War will be unjuſt to conquer 
thoſe that are Free, eſpecially if the Freedom of 
the People be by the primary Law of Nature, as 
Grotins teacheth : But if the People conquered have 
a Governour, that Governour hath either a Title 
or not 3 It he have a Title, it is an unjuſt War 
that takes the Kingdom from him : If he have no 
Title, but only the Poſſeſſion of a Kingdom, yet 
it is unjuſt for any other man, that wants a Title 
alſo, to conquer him that is but in poſſeſſion 3 
for it 15 a juſt Rule, that where the Caſes are alike, 
he that is in Poſſeſſion is in the better condition \, In pa- 
ri cauſa poſſidentis melior conditio. Lib. 2. c. 23. And 
this by the Law of Nature, even in the judgment 
of Grotizvs. But if it be admitted, that he that at- 
tempts to conquer have a Title, and he that is in 
poficthon hath none : here the Conquelt is but in 
nature of a poſleflory Action, to put the Conque- 
rour in poſſeſſion of a primer Right, and not to 
raiſe a new Title ; for War begins where the Law 
fails : Vbi Fudicia deficiunt incipit Bellum. Lib. 2. 
c. 1. And thus, upon the matter, I cannot find in 
Grotics's Book de Fure Belli, how that any Cale 
can be put wherein by a juſt War a man may become 
a King, pleno Jure Proprietatis. 

All Government and Supreme Power is found- 
ed upon publick Subjecion, which is thus detined 
by Grotius. Publica SubjeFio eſt, qua fe Populus 
homini alicui, aut pluribus hominibus, aut etiam po- 
prelo alteri in ditionem dat. Lib. 2. c. 5. It Subjecti- 
on be the Gift of the People, how can Supreme 
Power, pleno Fare, in full Right, be got by a juſi 
War ? 

| As 


66 Obſervations upon H. Grotius 


- As to the other means whereby Kings may get 
Supreme Power in full Right of Propricty, Grotizs 
will have it to be, when ſome People, for avoiding a 
greater Evil, do ſo yield themſelves into anothers Por- 
.. er, as that they do except nothing. It would be con- 
ſidered how, without War, any People can be 
brought into ſuch danger of Life, as that becauſe 
they can find no other wayes to defend themſelves, 
or becauſe they are ſo preſſed with Poverty, as 
they cannot otherwiſe have means to ſuſtain them- 
{clves, they are forced to renounce all_ Right of 
Governing themſelves, and deliver it to a King. 

But if {ſuch a Caſe cannot happen, but by a War 
onely, which reduceth a People to ſuch terms of 
Extremity, as compells them to an abſolute Ab- 
rxenuntiation of all Sovereignty : then War, which 
cauſeth that necelſity, is the prime means of ex- 
torting, ſuch Sovereignty, and not the free Gift 
of the People, who cannot otherwiſe chooſe but 
g1ve away that Power which they cannot keep. 

Thus, upon the Reckoning, the two ways pro- 
pounded by Grotizs, are but one wayz and that 
one way, in conclution, is no way whereby Su- 
preme Powcr may be had in full Right of Propri- 
cty. His two ways are, a juſt War, or a Donation 
of the People; a juſt War cannot be without a Ti- 
tle, no Title without the Donation of the People, 
no Donation without ſuch a Neccthty as nothing, 
can bring upon the Donors but a War, So that 
howſoever Gratias in words acknowledges that 
Kings may have a full Right of Propriety, yet by 
conlequence he denies it, by ſuch circular Suppolt- 
tions, as by coincidence deſtroy each other, and in 
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eff:Ct he leaves all People a Right to plead in Bar 
againſt the Right of Propricty of any Prince, either 
per minas, Or per dures. 

Many times, faith Grotzzs, it happens, that War 
is grounded upon Expletive Juſtice, Fuſtitiam Ex- 
pletricem, which is, when a man cannot obtain what 
he ought, he takes that which is as much in value, 
which in moral Eſtimation is the ſame. For in War, 
when the fame Province cannot be recovered, to 
the which a man hath a Title, he recovers ano- 
ther of the like value. This recovery cannot give 
a full right of Propriety : becauſe the Juſtice of 
{uch a War reacheth no farther than to a compen- 
ſation for a former Right to another thing, and 
therefore can give no new Right. 

I am bound to take notice of a Caſe put by 
Grotius, amongſt thoſe Cauſes which he thinks 
ſhould move the People to renounce all their Right 
of Governing, and give it to another. It may al- 

fo happen ( faith he )) that a Father of a Family 
poſſeſing large Territories, will not receive atty man to 
dwell within his Land upon any other condition. 
And in another place, he faith, that all Kings are 
not made by the People, which may be ſufficiently n- 
derſtood by the Examples of a Father of a Family 
receiving Strangers under the Law of Obedience, In 


* both theſe Paſlages we have a cloſe and curt ac- 


knowleJgment, that a Father of a Family may be 
au abſolute King over Strangers, without Choice of 
the People > now 1 would know whether ſuch Fa- 
thers of Familics have not the {ame abſolute Pow- 
cr over their own Children, without the Peoples 


Choice, which he allows them over Strangers - 
it 
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if they have, I cannot but call them Abſolute pro- 
prietary Kings, though Grotius be not willing to 
give thers that Title in plain terms : for indeed 
to allow ſuch Kings, were to condemn his own 
Principle, that Dominion came in by the Will of the 
People ; and ſo conſequently to overthrow his 
Uſufruiuary Kings, ot whom I am next to 
ſpeak, 

Grotius {aith,that the Law of Obeying, or Reſiſting 
Princes, depends wpon the Will of them who firſt met 
in Civil Society, from whom Power doth flow to 
Kings : And, that men of their own accord came to- 
gether into Civil Society, from whence ſprings Civil 
Power, and the People may chooſe what Form of Go- 
ernment they pleaſe, Upon thele Suppoſitions, he 
concludes, that Kings, elected by the People, have 
but an Vſufrufuary Right, that is, a Right to take 
the Profit or Fruit of the Kingdom, but not a 
Right of Propriety or Power to alienate it. But 
why doth he call it an Vſufr-Guary Right ? It 
ſeems to me a term too mean or bale to expreſs 
the Right of any King, and is derogatory to the 
Dignity of Supreme Majeſty. The word Uſufru- 
Arnnry is uſed by the Lawyers, to ſignifie him that 
hath the Uſe, Profit or Fruit of ſome Corporal 
thing, that may be uſed without the Property; 
for of fungible things ( res fungibiles, the Civilians 
call them )) that are ſpent or conſumed in the 
Uſe, as Com, Wine, Oyl, Money, there cannot be 
an UVſufruciuary Right. 

It is to make a Kingdom all one with a Farm, 
as if it had no other Uſe but to be let out to him 


that can make moſt of it : whereas, in truth, it 15 
the 
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the Part and Duty of a King to govern, and he 
hath a Right ſo to do, and to that End Supreme 
Power is given unto him 3 the taking of the Prof, 
or making Uſe of the Patrimony of the Crown, is 
but as a means onely to enable him to perform 
that great work of Government, 

Belides, Grotizs will not onely have an clected 
King, but alſo his lawful Succeſſors, to have but 
an Vſufruciuary Right, {o that though a King hath 
a Crown to him and to his Heirs, yet he will al- 
low him no Propriety, becauſe he hath no Power 
to alienate it 3 for he ſuppoſeth the primary Will 
of the People to have been to beſtow Supreme 
Power to go in Succeſſion, and not to be alicnable 3 
but for this he hath no better proof than a naked 
preſumption : In Regnis que Populi voluntate delata 
ſunt concedo non eſſe preſumendum eam fuiſſe Populi 
voluntatem, ut alienatio Imperis ſui Regi permitte- 
retur. 

But though he will not allow Kings a Right of 
Propriety in their Kingdoms, yet a Right of Pro- 
priety there mult be in ſome body, and in whom 
but in the People ? for he faith, the Empire which 
is exerciſed by Kings, doth not ceaſe to be the Empire 
of the People. His meaning is, the Uſe is the 
King's, but the Property is the Peoples. 

But if the Power to alicnate the Kingdom be in 
him that hath the Property, this may prove a com- 
fortable DoEtrine to the People : but yet to allow 
a Right of Succeſſhon in Kings, and ftill to re- 
ſerve a Right of Property in thc People, may wake 
ſome contradiction ; for the Succettion muſt ci- 
ther hinder the Right of Alienation which is in the 
People, 
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People, or the Alienation muſt deſtroy that Right 
of Succcſhon, which, by Gretins's confeſſion, may 
attend upon clected Kings. 

Though Grotins confeſs, that Supreme Power 
be Unum quiddam, and in it ſelf indiviſible, yet he 
ſaith, Sometimes it may be divided either by parts po- 
tential, or ſubjunfive, I take his meaning, to be, 
that the Government or the Governed may be di- 
vided : an Example he gives of the Roman Em- 
pire, which was divided, into the Eaſt and Weſt : 
but whereas he faith, fieri poteſt, &c. It may be,the 
People chooſing a King, may reſerve ſome Aions to 
themſelves, and in others they may give full power 
zo the King : The Example he brings out of Plato 
of the Heraclides doth not prove it, and it is to 
dream of fuch a Form of Government as never 
yet had name, nor was ever found in any ſettled 
Kingdom, nor cannot poflibly be without ſirange 
Contuſion. 

If it were a thing ſo voluntary, and'at the plea- 
ſure of men, when they were free, to put them- 
ſelves under Subjettion, why may they not as vo- 
luntarily leave Subje&ion when they pleaſe, and 
be free again ? It they had a liberty to change 
their Natural Freedom, into a voluntary Subjecti- 
on, there is ſtronger reaſon that they may change 
their voluntary Subjection into natural Freedom, 
tince it is as lawful for men to alter their Wills as 
their Judgments, 

Certainly, it was a rare felicity, that all the 
men in the World at one inſtant of time ſhould 
agree together in one mind, to change the Natural 


Community of all things into Private Dominion : 
for 
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for without ſuch an unanimous Conſent, it was 
not poſſible for Community to be altered : for, it 
but one man in the World had diſſented, the Al- 
teration had been unjuſt, becauſe that Man by the 
Law of Nature had a Right to the common Uſe 
of all things in the World ; ſo that to have gi- 
ven a  Propriety of any one thing to any other, 
had been to have robbed him of his Right to the 
common Uſe of all things. And of this | arr 
the Jeſuit Lid. Molina feems to be, in his Book 
De Fuſtitia, where he ſaith, Ss aliquis de cohabitan- 
tibus, 8c, If one of the Neighbours will not give his 
Conſent to it, the Commonwealth ſhould have no Au- 
thority over him, becauſe then every other man hath 
no Right or Authority over him, and therefore can 
” not give Authority to the Commonwealth over 
im. 

If our firſt Parents, or ſome other of our Fore- 
fathers did voluntarily bring in Propricty of Goods, 
and Subjection to Governours, and it were in their 
power either to bring them in or not, or having, 
brought them in, to alter their minds, and 1e- 
ſtore them to their firlt condition of Community 
and Liberty ;' what reaſon can there be alleged 
that men that now live ſhould not have the ſame 
power ? So that it any one man in the World, be 
he never {o mean or baſe, will but alter his Will, 
and ſay, he will rcſume his Natural Right to 
Community, and be reftored unto his Natural Li- 
berty, and conſcquently take what he pleaſe, and 
do what he liſt; who can fay that ſuch a man 
doth more than by Right he nay? And then 
It will be lawtul for- every man, when he pleaſe, 
to 


72 Obſervations upon H. Grotius &c. 
to diſſolve all Government, and Deſtroy all Pro- 
perty. | 

Whereas Grotins faith, That by the Law of Na- 
ture all things were at firſt Common 3 and yet teach- 
eth, that aft Propriety was brought in, it was 
againſt the Law of Nature to uſe Community , He 
doth thereby not onely make the Law of Nature 
changeable, which he ſaith God cannot do, but 
he alſo makes the Law of Nature contrary to it 
{elf 
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E do but flatter our ſelves, 
if we hope ever to be go- 
verned without an Arbi- 
trary Power. No s we m2- 

ſtake, the Pueſtion is not, Whether there 
ſhall be an Arbitrary Power ;, but the only 
point is, Who ſhall have that Arbitrary 

Power, whether owe man or many? There 
never was, nor ever can be any People go- 
vern'd without a Power of making Laws, 
and every Power of making Laws muſt be 
Arbitrary For to make « Law according 
to Law, is Contradiftio in adjeto. 7t 7s 

generally confeſſed, that in a Democracy 
the Supreme or Arbitrary Power of making 

Laws is in 4 multitude; and ſo in an A- 
riſtocracy the like Legiſlative or Arbitrary 
Power is in a few, or in the Nobility. And 
therefore by a neceſſary Conſequence, in 4 
Monarchy the ſame Legiſlative Power muſs 
be in one; according to the Rule of Ari- 

S 2 {totle, 
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ſtotle, who ſaith, Government 1s in One, 
or in a Few, or 1n Many. 

This antient Do@rine of Government, 
in theſe latter days hath been flrangely re- 
fined by the Romaniſts, and wonderfull 
#mproved ſince the Reformation, eſpecial 
in point of Monarchy, by an Opinion, 
That the People have Originally a Power 
to create ſeveral ſorts of Monarchy, to 
limit and compound them with other 
Forms of Government, at their pleaſure. || ' 

As for this natural Power of the People, || 
they finde neither Scripture, Reaſon , or | 
PraGice to juſtifie it : For though ſeverdl || | 
Kingdoms have ſeveral and diſtin® Lam || | 
one jrom another; yet that doth not make || 
ſeveral ſorts of Monarchy : Nor doth the | 

L 
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difference of obtaining the Supreme Power, 

whether by Conqueſt, EleFion, Succeſſuon, 

or by any other way, make different ſort: 

of Government. It is the difference onh 

of the Authors of the Laws, and not of the | © 

Laws themſelves, that alters the Form of | * 

Government 3 that is, whether one man, or || © 

more than one, make the Laws. 
Since the growth of this new DoGrint, d 

Of the Limitation and Mixture of Monar | 7 

chy, it is moſt apparent, that Monarchy} ? 

hath been crucified (as it were) between © 

tw0 
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two Thieves, the Pope and the People ; for 
what Principles, the Papiſts make uſe of 
for the Power of the Pope above Kings, the 
very ſame, by blotting out the word Pope, 
and putting in the word People, the Ple- 
bilts take wp to uſe againſs their Sove- 
Iagns, 

If we would truely know what Popery 
#, we ſhall finde by the Laws and Statutes 
of the Realm, that the main, and indeed 
the only Point of Popery, 1s the alienating 
and withdrawing of Subjefts from their 
Obedience to their Prince, to raiſe Sedi- 
tion and Rebellion : If Popery and Po- 
pularity agree in this Point, the Kings of 
Chriſtendome, that heave ſhaker off the 
Power of the Pope, have made no great 
bargain of it, if in place of one Lord a- 
broad, they get many Lords at home within 
their own Kingdoms. 

IT cannot but reverence that Form of 
Government which was allowed and made 
vſe of for God's own People, and for all 
other Nations. It were Impiety, to think 
that God, who was careful to appoint Ju- 
dicial Laws for his choſen People, would 
mot furniſh them with the beſt Form of Go- 
vernment : or to imagine that the Kules 
given in divers places in the Goſpel, by 
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our bleſſed Saviour and his Apoſiles, for 0- 
bedience to Kings, ſhould now, like Alma- 
racks out of date, be of no uſe to us; be- 
cauſe it is pretended, We have a Form of 
Government now, #ot once thought of in 
thoſe days. It is a ſhame and ſcandal for 
#5 Chriſtians, to ſeek the Original of Go- 
vernment from the Inventions or Fidions 
of Poets, Orators,Philoſophers,and Heathen 
Hiſtorians,who all livedthouſands of Tears 
after the Creation, and were (in a manner ) 
zenorant of it : and to negledF the Scriptures, 
which have with more Authority moſt par- 
ticularly given #4 the true Grounds and 
Principles of Government. 

Theſe Conſiderations cauſed me to ſcruple 
this Modern piece of Politicks, touching Li- 
mited ad Mixed Monarchy : and finding 
20 other that preſented ws with the nature 
and means of Limitation ard Mixture, but 
an Anonymus Authour ; I have drawn 4 
few brief Obſervations upon the moſt conſt- 
derable part of his Treatiſe, 3 which I 
deſire to receive ſatis faFion from the Au 
thour himſelf, if it may be, according to 
his promiſe in his Preface 3 or if not from 
him, from any other for him. 
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MONARCHY. 


x ERS days tell us that the Government 
T5 (ESP of the Kingdome of England is a LI- 
LESZ229 MITED and MIXED Monarchy : 
And it is no marvail, fince all the diſputcs,and ar- 
| guments of theſe diſtracted times both from the 
Pulpit and the Preſſe to tend and end in this Con- 
cluſ1on. : 

The Author of the Treatiſe of Monarchy hath 
copiouſly handled the nature and manner of Limit- 
| ed and Mixed Monarchy, and is the firſt and one- 


; ly man ( that I know) hath undertaken the task of 
deſcribing it 3 others onely mention it, as taking, 1t 
for granted, 


Doctor Ferne gives the Author of this Treatiſe 
of Monarchy this teſtimony, that the Mixture 
of Government is more accurately delivered P.3, 


and urged by this Treatiſe than by the Author 
S 4 of 
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of the Fuller Anſwer. And in another place Door 
Ferne faith, he allows his diſtind&ion of Miy- 
narchy inta Limited and Mixed. F  -Pallh 

T have with ſome diligence looked over 
this Treatiſe, but cannot approve of theſe di- 
ſinCtions which he propounds 3 I ſubmit the rea- 
ſons of my 'diſlike to others judgements. I am 
ſomewhat confident that his doGrine of Limited 
and Mixed Monarchy is an opinion but of yeſterday, 
and of no antiquity, a meer innovation in policy, 
not {o old as New England, though calculated pro- 
perly for that Meridian. For in his firlt part of | 
the Treatiſe which -oncerns Monarchy in Gene- 
xal, there is not one proof, text, or example in 
Scripture that he hath produced to juftihe his con- 
ceit of Limited and Mixed Monarchy. Neither 
doth he afford us ſo much as one paſſage or reaſon 
out of Ariſtotle, whoſe books of Politicks , and 
whole natural reaſons are of greateſt authority and 
credit with all rational men, next to the ſacred 
Scripture : Nay, I hope I may affirm, and be able 
to prove, that Arift. doth confute both I;mited and 

mixed Monarchy , howſoever Do&or Ferne 
P.6. think theſe new opinions to be raiſed upon 

Ariſt. principles. As for other Polititians or 
, Hiſtorians, either divine or humane, ancient or mo- 
dern,our Author brings not one to confirm his opi- 
nions 3 nor doth he, nor can he ſhew that ever any 
Nation or people were governed by a limited or 
mixed Monarchy. 

Machivel is the firſt in Chriftendome that I can 
fnd that writ of a Mixed Government, but not one 
ſyllable of a Mixed Monarchy : he, in his diſcourſes 
or diſputations upon the Decades of Lzy, falls ſo 
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enamored with the Roman. Common-wealth, that 
he thought he could never {ufhciently grace that 
popular government, unleſs he faid , there was 
ſomething of Monarchy in it : yet he was never 
ſo impudent as to ſay, it was a mixed Monarchy, 
And what Machivel hath ſaid for Rome. the like 
hath Contarene for Venice. But Bodin hath layed 
open the errors of. both theſe, as alſo of Polybius, 
and ſome few, ethers that held the like opinions, 
As for the Kingome of England, if it have found 
out a form of Government (as the Treatiſe layeth 
it down) of ſuch pertection as never any people 
could; It is both a glory to the Nation, and alfo 
to this Author, who hath firſt decipher'd it. 


I now make my approach to the Book it (elf ; 
The title is, 4 Treatiſe of Monarchy. The firſt 
part of it is, of Monarchy in General : Where firſt, 
I charge the Author, that he hath not given us 
any dehnition or defcription of Monarchy in Ge- 
neral: for by the rules of method he ſhould have 
firſt defined, and then divided : for it there be 
ſeveral ſorts of Monarchy, then in fomething chey 
muſt agree, which makes them to be Monrarchies 
and in ſomething they mult diſagree and difter, 
which makes them to be ſeveral forts of Morarchies, 
In the firſt place he ſhould have (hewed us in what 
they all agreed, which mult have been a detinition 
of Monarchy in General, which is the foundation 
of the Treatiſe z and except that be agreed upon, 
we ſhall argue upon we know not what. I preſs 
not this main.omifſion of our Author oat of any hu- 
mour of wrangling, but becauſe I am confident that 
had he pitchcd upon any detinition of Monarchy in 
Gene- 
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General, his own definition would have confuted 
his whole Treatiſe : Beſides, I hnd him pleaſed to 
give us a handſome definition of Abſolute Monar- 
chy, from whence I may infer, that he knew no 
other definition that would have fitted all his other 
ſorts of Monarchy 3 it concerned him to have pro» 
duced it, left it might be thought there could be 
no Monarchy but. Abſolute. 

What our Author hath omitted, T ſhall attempt 
to ſupply, and leave to the ſcanning. And it 
ſhall be a real as well as nominal dchnition of Mo- 
narchy. 4 Monarcby i the Government of one alone, 
For the better credit of this dehnition, though it 
be able to maintain it felf, yet I ſhall deduce it 
from the principles of our Author of the Treatiſe 
of Monarchy. | 

We all know that this word Monarch is com-. 
pounded of two Greek words , M9» and «gxav 
ag 1s imperare, tO govern and rule , wi" lignitics 
one alone, The underſtanding of theſe two words 
may be picked out of our Author. Firſt, for Go- 
Px vernment he teacheth us, it 15 Poteſtatis ex- 
** ercitium, the exerciſe of a moral power z next 
he grants us, that every Monarch (even his limited 
Monarch) muſt have the Supream porver of the State 
Sw. him. ſo that his power muſt no way be li- 
"1  mited by any power above bus, for then he were 
not a Monarch, but a ſubordinate Magiſtrate. Here 
we have a fair confctlion of a ſupream unlimited 
power in his limited Monarch : it you will know 
what he means by thele words ſipream power, 
turn to his 26 page, there you will tinde, Swpream 
power is either Legiſlative, or Gubernative, and that 
the Legiſlative power us the chief of the two, he makes 


both 


a Limited or Mixed Monarchy. 261 


both ſupream, and yet one chict : the like diſtinQi- 
on he hath before, where he faith, The pow- 

er of Magiſtracy , in reſpec of its degrees , is P.5. 
Nomothetical or Architefonical > and Guher- 

native or Executive : by theſe words of Legiſlative, 
Nomothetical, and Architefonical power, in plain 
Engliſh, he underſtands a power of making Laws 1 
and by Gubernative and Executive, a power of putting 
thoſe Laws in exec:tion, by judging and puniſhing, 
offenders. 

The reſult we have from hence is, that by the 
Authors acknowledgment , every Monarch mutt 
have the ſupream power, and that ſupream power 
is, a power to make laws : and howſoever the Au- 
thor makes the Gubernative and Executive pow- 
cr a part of the ſupream power 3 yet he confeſſeth 
the Legiſlative 10 be chief, or the higheſt degree of pow- 
er, for he doth acknowledge degrees of ſupream 
power 3 nay, hc afterwards teacheth us, that 
the Legiſlative power is the height of power, to P.40, 
which the other parts are ſubſequent and ſih- 
ſervient : if Gubernative be {ubſervient to Legiſla- 
tive, how can Gubernative power be ſupream ? 

Now let us examime the Authors Limited M- 
narch by theſe his own rules 3 he tells us, 
that in a moderated, limited, ftinted, condi= P.12, 
tionate, legal or allayed Monarchy, (tor all theſe 
terms he hath for it) the ſupream power muſt be 
reſtrained by ſome Law according to which this power 
was given, and by direfion of which this power muſt 
aft ;, when in a line before he faid,that the Monarchs 
power muſt not be limited by any power above his : 
yet here he will have his ſupream power reftraincd 3 
not limited, and yet reſtrained : 1s not a reſtraint, 
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2 limitation ? and if reſtrained, how is it ſu- 
pream ? and if reſtrained by ſome Law, is not the 
power of that Law, and of them that made that 
Law, above his ſupream power ? and if by the di- 
recion of ſuch Law onely he muſt govern, where 
is the Legiſlative power, which is the chief of 
ſupream power ? When the Law mult rule and go- 
vern the Monarch, and not the Monarch the Law, 
he hath at the moſt but a Gubernative or 

P.14. Executive power: If his authority tranſcends 
its bounds , if it command beyond the law, 

and the Subje is not bound legally to ſubjefion in 
ſuch caſes, and if the utmoſt extent of the law of the 
land be the meaſure of the Limited Monarchs 

P.16. power, and Subjets duty,where (hall we find 
the ſuprcam power, that Czlmen or apex po- 

zeſtatis, that prime «gx& which our Author faith, 
muſt be in every Monarch : The word «gg, which 
ſignifies principality and power , doth allo ſignihe 
__ beginning > which doth teach us, that 
y the word Prince, or principality, the principium 
or beginning of Government is meant 3 this, if it 
be given to the Law, it robs the Monarch, and 
makes the Law the primum mobile , and {o that 
which is but the inſtrument, or {ſervant to the Mo- 
narch, becomes the maſter. Thus much of the 

word «gydve 

The other word is M®-, ſolus, one alone: the 
Monarch muſt not only have the ſupream power 
unlimited, but he muſt have it alone (with- 

P.15, out any. companions.) Our Author tcach- 
eth us, He is no Monarch if the Supream power 

P.17. be notin one. And again he faith, if you put 
the apex poteſtatis , or ſupream power , fa 
| the 
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the whole body, or a part of it, you deſtroy the being of 
Monarchy. 

Now let us ſee if his mixed Monarchy be 
framed according to theſe his own principles: 
Firſt, he faith, in a mixed Monarchy the ſoveraign 
power muſt be originally in all three Eſtates, And a- 
gain, his words are, The three Eſtates are all ſharers 
in the ſupream power the primity of ſhare in 
the ſupream power is in One. Here we find, that 
he that told us the ſupream power mult be in one, 
will now allow his mixed Monarch but one ſhare 
only of the ſupream power, and gives other ſhares 
to the Eſtates : thus he deſtroys the being of Mo- 
narchy, by putting the ſupream power, or culmen po- 
teſtatis, or a part of it, in the whole body, or a part 
thereof and yet formerly he confefſeth, that 
the power of Magiftracy cannot well be divi- P.5. 
ded , for it is one ſimple thing, or indiviſable 
beam of divine perfeiion : but he can make this 
indiviſable beam to be diviſable into three ſhares. 
I have done with the word Mv©», ſolus, alone. 

I have dwelt the longer upon this definition of 
Monarchy, becauſe the apprehending of it out of 
the Authors own grounds, quite overthrows both 
his Monarch Limited by Law, and his Monarch Mix- 
ed with the States, For to Govern, is to give a 
Law to others,and not to have a Law given to Go- 
vern and limit him that Governs: And to go- 
vern alone, is not to have ſharers or compani- 
ons mixed with the Governor. Thus the two 
words of which Monarchy is compounded, con- 
tradict the two forts of Monarchy which 
he pleads for; and by conſequence his whole 
Treatiſe : for theſe two ſorts of limited and mix- 
ed 
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ed Monarchy take up (in a manner) his whote 
Book. 
I will now touch ſome few particular paſſages in 
the Treatiſe. 
P.2. Our Author firſt confeſfeth, it is Gods 
expreſs ordinance there ſhould be Government ; 
and he proves it by Gen. 3. 16, where God or- 
dained Adam to rule over his Wife, and her deſires 
were to be ſubjed to his, and as hers, ſo all thcirs 
that ſhould come of her. Here we have the ori- 
ginal grant of Government, and the fountain of 
all power placed in the Father of all mankind ; 
accordingly we finde the law for obedience to go- 
vernment given in the terms of honour thy Father : 
not only the conſtitution of power in general, but 
the limitation of it to one kind (that is, to Mc- 
narchy, or the government of one alone) and the 
determination of it to the individual perſon and 
line of Adam, are all three ordinances of God, 
Neither Eve nor her Children could either limit 
Adams power, or joyn others with him in the go- 
vernment 3 and what was given unto Adam, was 
given in his perſon to his poſterity; This pater- 
nal power continued monarchical to the Floud, 
and after the Floud to the confuſion of Babel: when 
Kingdoms were firſt execred, planted, or ſcattered 0- 
ver the face of the world, we hnde Gen. 10. 11. it 
was done by Colonies of whole tamilies, over which 
the prime Fathers had fupream power, and were 
Kings, who were all the ſons or grand-children of 
Noeh.,from whom they derived a fatherly and regal 
power over their families. Now it this {upream 
power was ſetled and founded by God himſelf in 
the fatherhood, how is it poſhble tor the. people 
v4 
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to have . any right or title to alter and diſpoſe 
of it otherwiſe? what commiſſion can they ſhew 
that gives them power cither of /imitation or mix<- 
ture? It was Gods ordinance, that Supremacy 
ſhould be unlimited in Adam, and as large as all 
the afts of his will : and as in him, fo in all o- 
thers that have ſupream power, as appears by the 
judgement and ſpeech of the people to Foſhnab 
when he was {upream Govemnour, theſe are their 
words to him, All that thou commandeſt us we will 
do; whoſoever he be that doth rebel againſt thy com- 
mandment , and will not hearken unto thy words in 
all that thou commandeſt him, be ſhall be put to death : 
we may not ſay that theſe were evil Councellours 
or flattering Courticrs of Foſhnah, or that he him- 
ſelf was a-Tyrant for having ſuch arbitrary pow- 
er, Our Author, and all thoſe who afhrm that 
power 1s conveyed to perſons by publick, conſent, axe 
forced to conteſs, that it is the fatherly power 
that firſt inables a people to make ſuch conveyance 3 
ſo that admitting(as they hold) that our Anceſtors 
did at firſt convey power, yet the reaſon why we 
now living do ſubmit to ſuch power, is, for that 
our Fore-tathers every one for himſelf, his family, 
and poſterity, had a power of reſigning up them- 
{elves and us to a ſupream power. As the Scrip- 
ture teacheth us that ſzpream power was originally 
in the fatherhood without any limitation, {o likewiſe 
Reaſon doth evince it, that it God ordained that 
Supremacy ſhould be, that then Supremacy muſt 
of neceſſity be unlimited : for the power that limits 
mult be above that power which is limited 3 if it 
be limited, it cannot be ſupream : ſo that if our 
Authox will grant ſupream power to be the ordi- 

| nance 
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nance of God, the ſupream power will prove it 
ſelf to be unlimited by the ſame ordinance, be- 
cauſe a ſupream limited power is a contradiction. 

The Monarchical power of Adam the Father of 
all fleſh, being by a general binding ordinance 
ſetled by God in him and his poſterity by right 
of fatherhood, the form of Monarchy muſt be 
preferr'd above other forms, except the like or- 
dinance for other forms can be ſhewed: neither 
may men according to their relations to the form they 
live under, to their affeions and judgments in divers 
refpets, prefer or compare any other form with Monar- 
chy, The point that moſt perplexeth our Author 
and many others, is, that it - Monarchy be allowed 
to be the ordinance of God, an abſurdity would 
follow ,, that we ſhould uncharitably condemn all the 
Communities which have not that form, for violation of 
Gods ordinance, and pronounce thoſe other powers un- 
lawful, It thoſe who live under a Monarchy can 
juſtifhe the form they live under to be Gods ordi- 
nance, they are not bound to forbear their own 
juſtification, becauſe others cannot do the like for 
the form they live under; let others look to the 
defence of their own Government : it it cannot be 
provd or ſhewd that ary other form of government 
had ever any lawful beginning, but was brought in 
or erected by Rebellion, mutt therefore the lawful 
and juſt obedience to Monarchy be denied to be the 
ordinance of God ? 

To proceed with our Author 3 in the 3 page he 
"faith, the Higher Power is Gods ordinance : That it 
reſideth in One or more, in ſuch or ſuch a way, 1s 
from humane deſignment God by no word binds any 
people to this or that form, till they by their own 


at bind themſelves, Becauſe the power and ow 
ent 
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ſent of the people in government is the burden 
of the whole Book, and our author cxpects it 
ſhould be admitted as a magjlterial poltulation, 
without any other proof than a naked {uppolition 3 
and fince others alſo maintain that originally Power 
was.0r now i4 in the People, & that the firſt Kings were 
choſen by the People : they may not be offended, it 
they be asked in what {cnce they underſtand the 
word | People | becauſe this, as many other words, 
hath different acceptions, being ſfomctimes taken 
in a larger, otherwhiles in a ltricter fence, Li- 
terally, and in the largelt ſencc, the word People 
lignihes the whole multitude of mankind \ but figu- 
ratively and ſynecdochically, 1t notcs many times the 
major part of a multitude, or ſometimes the better, 
or the richer, or the wiſer, or {ſome other part 3 
and oftentimes a very {mall part of the people, it 
there be no other apparcnt oppolite party, hath 
the name of the pcople b y preſumption. 

If they underliand that the cntire nwltitude or 
whole pcoplc have originally by nature power to 
chuſe a King, they mutt remember, that by their 
own principles and rules, by nature all mankind 
in the world makes but one People, who they 
{uppoſe to be born alike to an cqual irccdome 
from (ubje&tion ; and where ſuch frecdomc is, there 
all things multi of nccelſity be common : and there- 
fore without a joynt conſent of the whole pcople 
of the world, no one thing can be made proper 
to. any one man, but it will be an injury. and an 
uſurpation upon the common right ot all others, 
From whence it follows, that natural freedome bC- 
being once granted, there cannot be any one man 
choſen a King without the univerlal conſunt of all 
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the pcople of the world at one inſtant, nemine 
contradicente, Nay, if it be true that natwre hath 
made all men free; though all mankind ſhould 
concur in.one vote, yet it cannot {cem reaſonable, 
that they ſhould have power to alter the law of 
naturcz for it no man have power to take away 
his own life without the guilt of being a murthe- 
rcr of himſclt, how can any people confer ſuch a 
power as they have not themſelves upon any one 
man.,without being acceſſories to their own deaths, 
and cvery particular man become guilty of being 

felo de ſe ? id 
If -this general fignification of the word people 
be diſavowcd, and men will ſuppoſe that the people 
of particular Regions or Countrics have power 
and trcedome to chuſe unto themſelves Kings; then 
let them but obſerve the conſequence : Since na- 
ture hath not diſtinguiſhed the habitable world 
into. Kingdomcs, nor determined what part of 
a people thall belong to one Kingdome, and' what 
to another, it follows, that the original freedome of 
mankind being ſuppoſed, every man 1s at liberty 
to be of what Kingdome he pleafe, and ſo every 
petty company hath a right to make a Kingdom 
by it {clt 3 and not onely every City, but every 
Village, and every Family, nay and every par- 
ticular man, a liberty to chuſe himſelf to be his 
own King it he pleaſe; and he were a madman 
that being by nature free, would chuſe any man 
but him{clt to be his own Governour, Thus to 
avoid the having but of one King of the whole 
world,we (hall run into a liberty of having as many 
Kings as there be men in the world, which upon 
the matter, 1s to have no King at all, but to _ 
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_ all men to their natural liberty, which is the miſ- 
_ chief the Pleaders for natzral liberty do pretend 
they would moſt avoid. 

But if neither the whole pcople of the world, 
nor the whole people of any part of - the world 
be meant, but only the major fart, or ſome other 
part of a part of the world yet ſtill the ob- 
jection will be the ſtronger. For beſides that 
nature hath made no partition of the world, or 
of the people into dilti&t Kingdomes, and that 
without an univerſal conſent at one and the ſame 
inſtant no partition can be made : yet it it were 
lawtul for particular parts of the world by conſent 
to chuſe their Kings, neverthelc{s their elections 
would bind none to ſubje&tion but only fuch as 
conſented 3 for the major part never binds, but 
where men at firſt cither agree to be {o bound, or 
where a higher power ſo commands : Now there 
being no higher power than natare, but God him- 
ſelf; where neither nature nor God appoints the 
major part to bind, their conſent is not binting 
to any but only. to themſelves who conlcnt. 

Yet, for the preſent to gratihie them {o far as to 
admit that either by nature, or by a general conſent 
of all mankind, the world at fttt was divided in- 
to particular Kingdomes, and the major part of the 
people of each Kingdome aflembled, allowed to 
chuſe their King : yet it cannot truly be ſaid that 
ever the whole people, or the mzjor part,. or indeed 
any conſiderable part of the wavle people of any 
nation evcr aſſembled to any ſuch purpole. For 
except by ſome ſecret migaculons inſtinct they 
ſhould all meet at one time, and place, what one 
man, or company of men leſs than the whole 

|. people 
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pcople hath power to appoint either time or place 
ot &lc&ions, where all be alike free by nature ? and 
without a lawful ſfummons.it is moſt unjuſt to bind 
thoſe that be abſent. The whole people cannot 
fummon it {elf ; one man is fick, another is lame, a 
third is aged, and a fourth is under age of diſcre- 
tion : all thcſc at fome time or other. or at ſome 
place or other, might be able to meet, it they 
might chuſe their own time and place, as men na- 
turally tree ſhould, 

In Aflemblics that are by humane politique 
conſtitution, the ſuperior power that ordains ſuch 
aflemblies, can regulate and confine them, both 
tor time, place, perſons, and other circumſtances; 
but whcre there is an cquality by nature, there can 
be no ſupcrior power 3 there every Infant at the 
hour it is born in, hath a like interett with the 
preatcit and wilcft man in the world. Mankind is 
like the {ca, ever cbbing or flowing, every minute 
onc is born, another dies 3 thoſe that are the peo- 
ple this minute, are not the people the next mi- 
nute, in every inltant and point of time there is a 
variation:no one time can be indifferent for all man- 
kind to aſſemble 3 it cannot but be miſchievous al- 
ways atthe leaſt to all Infants, and others under age 
of diſcrctich 3 not to ſpeak ot women, eſpecially 
Virgins, who by birth have as much natwral free- 
dams as any other, and therefore ought not to loſe 
ticir liberty without their own conſent, 

But in part to ſalve this, it will be ſaid that 
Infants and Children may be concluded by the 
votes of their Parcfitss This remedy may cure 
ſome part of the miſchicf, but it deſtroys the 
whole cauſe, and at laſt ftumblcs upon the true 
original 
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original of government. For if it be allowcd, 
that the aCts of Parcnts bind the Children, then 
farewel the dodrine of the natural freedome of na: - 
kind. where {ubjeE&tion of Children to Parcnts 15 
natural, there can be no natural freedomc. It any 
reply, that not all Children ſhall be bound by their 
Parents confent, but onecly thoſe that arc under age-: 
It muſt be conſidercd, that in nature there is no 
nonage 3 if a man be not bon tree, ſhe doth not 
aſhgn him any othcr time when he ſhall attain i1s 
frcedome : or if ſhe did, then Children atraining, 
that age,ſhould be diſcharged of thcir Parcnts con- 
tract, So that in concluſion, it it be imagincd 
that the people werc ever but once free from ſub- 
jection by nature, it will prove a mcer impotltbi- 
lity ever lawfully to introduce any kind of govern- 
ment whatſoever, without apparent wrong, to a 
multitude of pcople. 

It is further obſervable, that ordinarily Chil- 
dren and Servants arc far a greater nwunber than 
Parcnts and Maſters 3 and for the major part of 
theſe to be able to vote and appoint what Govern- 
ment or Governours their Fathers and Maticrs 
ſhall be ſubject unto, is mott unnatural, and in 
effect to give the Children the —_ ovcr 
their Parcnts, 

To all this it may bc oppoſed, What necd dif- 
pute how a pcople.can caulc a King, tince there be 
mulcitade of cxamplcs that Kings have becn, and 
are now adays cnolcn by their people ? The an- 
{wcr is, 1. The qucttion 1s not of the fa#, but 
of the right , whether it have bcen done by a 
natural, or by an w#ſ{urped right. 2. Many Kings 
arc, and have bin choſen by ſome ſmall part ot a 
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pcople 3 but by the the whole, or major part of a 
Kingdom not any at all. Moſt have been elected 
by tne Nobility, Great men, and Princes of the 
blood. as in Polznd, Denmarke, and in Sweden 
nct by any colefive or re preſentative body of any 
Nation : ſometimes a fatious or ſeditious City, 
or a mutinous Army hath fct up a King, but none 
of all thoſe could ever prove they had right or 
juſt title either by nature, or any otherwiſe, for 
ſuch elections. We may rcſolve upon theſe two 
propoſitions : TI. That the people have no power or 
right of themſelves 10 chuſe Kings. 2. If they had 
any ſuch right, it is not poſſible for them any way law- 
fally to exerciſe it, 

You will ſay, There muſt neceſſarily be a right in 
ſomebody to ele, in caſe a King die without an Heir, 
I anſwer. No King can die without an Heir, as long 
as there is any one man living in the warld. It may be 
the Heir may be unknown to the peopl<;but that is * 
no fault in nature, but the negligence or ignorance 
of thoſe whom it concerns. But it a King could 
die without an Heir, yet the Kingly power in that 
caſe ſhall not c{cheat to the whole people, but to 
the ſupream Heads and Fathers of Families 3 not 
as they are the people, but quatenus they are Fa- 
thers of people, over whom they have a ſupream 
power devolved unto them after the death of thcir 
{overaign Anccftor : and if any can have a right 
to chulſe a King, it muſt theſe Fathers, by conter- 
ring their diſtinct tathcrly powers upon one man 
alone. Ohict fathers in Scripture are accounted 
as all the pcople, as all the Children of Iſrael, as 
all the Congregation, as the Text plainly cxpounds 
it {cIf, 2 Chr, 1. 2. where Solomon ſpeaks to All 
Ifrae!, 
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Iſrael, that is, to the Captains. i've Trdges, and t9 
every Governour, the CHIEF CF THE FATHERS: 
and fo the Elders of Iſrael are expounded to be 
the chief of the Fathers of the Children of Iſrael , 
1 King, 8, 1. and the 2 Chr. 5. 2. 

It it be objected, That Kings are not now (as 
they were at the firlt planting or pcopling of the 
world) the Fathers of their +cople or Kingdoms, 
and that the fatherhood hath loti the rigint vt go- 
verning 3 An an{wer is , That all Kings that now 
are, Or ever Were, are, Or Were either Fathers of 
their people , or the Heirs of ſuch Fathers, or 
Uſurpers of the right of {uch Fathers. It is a truth 
undeniable, that there cannot bc any multitude of 
men whatlocver, either great, or ſmall, though 
gathered together from the ſeveral corners and 
remotelt regions of the world, but that in thc 
ſame multitude, conſidercd by it f{clt, there is one 
man amongli them that in nature hath a right to 
be the King of all the reſt, as being the next 
Heir to Adam, and all the others ſubject unto 
him : every man by nature is a King, or a Subject : 
the obedience which all Subjccts ycild to Kings, is 
but the paying of that duty which is due to the 
ſupream fatherhood : Many times by the act cithcr 
of an Uſurper himiclt,” or of thoſe that fet him up, 
the true Heir of a Crown is diſpoſſeſſed, God 
uling the miniſtry of the wickedett mcn tor the re- 
moving and fetting up of kings: in ſuch cates 
the Subjects obcdicnce to the fathe rly powcr mult 
20 along, and wait upon Gods providence, who 
only hath right to 01VC and take away King- 
domes, and thereby tO adopt Subjects into thc C- 
bedience of another faticrly power: according, £0 
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that of Ariſt. Tleatemn 96 & gw Puhera = ſeamMein vir A 
Monarchy or Kingdom will be a fatherly government, 
Ethic. l. 8. c. 12. 

However the natural freedome of the people be 
cried up as the ſole means to determine the kind 
Government and the Governours : yet in the cloſe, 
all the favourers of this opinion are conſtrained 
to grant that the obedience which is due to the 
tatherly power is the true and only cauſe of the 
{ubjection which we that are now living give to 
tings, fince none of us gave conſent to govern- 
mcnt,- but only our Forc-fathers a& and conlznt 
hath concluded us. 

Whereas many confeſs that Government only in 
the abſtradq 15 the ordinance of God, they are not 
able to prove any {uch ordinance in the Scripture, 
but only in the fatherly power, and therefore we 
hnd the Commandmcnt that cnjoyns obedience 
to {uperiours, given in the terms of Honoxr thy Fa- 
ther « ſo that not onely thc power or right of gOVverne 
ment, but the form of the power of governing, and 
the perſon having that power ,, axc all the ordinance 
of God : the firit Father had not only timply pow- 
cr, but power Monarchical, as he wasa Father, 
immediately from God: For by the appointment 
of God , as foon as Adam was created he was Mo- 
narch of the World, though hc had no ſubjects; 
tor though there could not be. actual government 
until thexe were Subjects, yet by the right of na- 
ture it was duc to Adam to be Governour of his 
poſterity : though not in a&, yct at leaſt in ha- 
bit, Adam was a King from his Creation : And 
in the ſiate of innocency he had been Governour 
of his Childrcn tor the integrity or excellency : 
nc 
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the ſubjedts doth not take away the order or emi- 
nency of the Governour. Eve was ſubject to Adant 
before he ſinned 3 the Angels,who are of a pure na- 
ture,are ſubje& to God:which confutes their ſaying, 
who in diſgrace of civil Government or power 
fay it was brought in by ſm : Government as to 
coaftive power was after fin, becauſe coaQtion ſup- 
poſcth ſome diſorder, which was not in the ſtate of 
innocency : But as for direfive power, the condi- 
tion of humane nature requires it, {mce civil fociety 
cannot be imagined without power of Government: 
for although as long as men continued in the tate 
of innocency they might not need the dircftion 
of Adam in thoſe things which were neceſſ:r:ly 
and morally to be done.z yet things indiFerent, that 
depended meerly on their free will, might be dircct- 
ed by the power of Adams command. 

It we conſider the firſt plantations of the world 
which were after the building of Babe! wicn the 
confuſion of tongues was, we may hnd the di- 
vikon of the earth into diftinct Kingdomes and 
Countrics, by ſeveral families, whercot the Sons 
or Grand-children of Noah were the Kings or 
Governours by a fatherly right 3 and tor the pre- 
{crvation of this power and right in the Fathers, 
God was pleaſed upon ſeveral Familics to beſtow 
a Language on cach by it {clt, the better to unite 
it into a Nation or Kingdom z, as appears by the 
words of the Text, Gen. 10. Theſe are the Fami- 
lies of the Sons of Noah, after their generations in 
their Nations, and by theſe were the Nations diti- 
ded in the earth after the floud : Every one after HIS 
TONGUE, AFTER THEIR FAMILIES in their 
Nations, 
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The Kings of England have been gratiouſly plea- 
ſed to admit and accept the Commons in Parli- 
ament as the repreſentees of the Kingdom, yet re- 
ally and truly they are not the repreſentative body 
of the whole Kingdom. 

The commons in Parliament are not the repre- 
ſentative body of the whole Kingdom 3 they do 
not repreſent the King, who is the head and prin- 
cipal member of the Kingdom 3 nor do they re- 
preſent the Lords, who are the nobler and higher 
part of the body of the Realm, and are perſonally 
preſent in Parliament, and therefore necd no re- 
preſentation. The Commons onely repreſent a 
part of the lower or inferior part of the body of 
the People, which are the Free-holders worth 40 s, 
by the year, and the Commons or Free-men of 
Cities and Burroughs, or the major part of them, 
All which are not one quarter, nay, not a tenth 
part of the Commons of the Kingdom 3 for in 
every Pariſh, for one Free-holder there may be 
found ten that are no Free-holders : and ancicntly 
before Rents were improved , there were nothing 
neer ſo many Free-holders of 40s. by the ycar as 
now are to be found. 

The ſcope and Concluſion of this diſcourſe and 
Argument is, That the people taken in what notion 
or {enſe ſoever, either diffuſely, colleGively, or re- 
preſentatively, have not, nor cannot cxcrcile any 
right or power of their own by nature, either in 
chuting or in regulating Kings, Bnt whatlocver 
power any people doth lawfully exerciſe, it muſt 
receive it from a {upream power on carth, and 
practice it with f{uch limitations as that ſuperior 
power ſhall appoint, To return to our — 
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He divides Monarchy into _ 4% 
imited, 

Abſolute Monarchy (faith he) is, when the P.6, 
Soveraignty is ſo fully in one, that it hath no 
limits or bounds under God but his own will. This 
definition of his I embrace. And as before I charg- 
ed our Author for not giving us a detinition of 
Monarchy in general, ſo I now note him for not 
affording us any dctinition of any other particular 
kind of Monarchy but onely of abſolute : it may 
peradventure make ſome doubt that there is no 
other fort but only that which he calls abſolute. 

Concerning abſolute Monarchy, he grants, that 
ſuch were the antient Eaſtern Monarchies, and that of the 
Turk and Perſian at this day.Hercin he faith very true. 
And we mult remember him,though he do not men- 
tion them, that the Monarchs of Judah and Iſrael 
mutt be comprehended under the number of thoſe he 
calls the Eaftern Monarchies : and truly if he had 
ſaid that all the antient Monarchies of the world 
had been abſolute,l ſhould not have quarreld at him, 
nor do I know who could have diſproved him. 

Next it follows. that Abſolute Monarchy is, when 
a people are abſolutely reſigned up, or reſign up them- 
Jelves to be governed by the will of One man IWhere 
men put themſelves into this utmoſt degree of ſubjecion 
by oath and contra@, or are born and brought unto it 
by Gods providence, Jn both theſe places he ac- 
knowledgeth there may be other means of obtain- 
ing a Monarchy, bcſides the contract of a Nation or 
peoples refigning up themſelves to be governcd, 
which is contrary to what he after ſaics, 
that the ſole mean or root of all Soveraignty, is P.12. 
the conſent and fundamental contra@ of a Nas 
tion of men, Morc- 
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Moreover, the Author determines, that Abſolute 
Monarchy is a lawful government, and that men may 
be born and brought unto it by Gods providence , it 
binds them, and they muſt abide it , becauſe an oath 
to a lawful thing is obligatory. This Polition of 
his I approve, but his Reaſon doth not fatishe; 
for men are bound to obey a lawful Governaur, 
—_ neither they nor their Anccſtors ever took 
Oatn, 

Then he procceds,6c confeſſeth that in Rom, 

P.7. 13. the power which then was, was Abſolute : 
yet the Apoſtle not excluding it, calls it Gods 
ordinance, and commands ſubjefion to it» So Chriſt 
commands Tribute to be paid, and pays it himſelf”; 
yet it was an arbitrary tax, the production of an ab- 
ſolute power. Theſe are the loyal expreſſions of 
our Author touching abſolute or arbitrary Monar- 
chy. I do the rather mention theſe paſſages of our 

Author, becauſe very many in theſe days do not 
ſtick to maintain, that an arbitrary or Abſolute 
Monarch not limited by law, is all one with a 
Tyrant; and to be governed by one mans will, 
1s to be made a ſlave. It is a quettion whether 
our Author be not of that minde, when he faith, 
abſolute ſubjefion. us ſervitude : and thereupon a late 

friend to limited Monarchy afthrms in a 
P.54. diſcourſe upon the queſtion in dcbate bc- 
between the King and Parhamecnt, That 
to make a King by the ſtandard of Gods word, is to 
make the Subjects ſlaves for conſcience ſake, A hard 
ſaying, and I doubt whether he that gives this 

cenſure can be excuſed from blaſphcmy. It 1s a 

bold ſpeech, to condemn all the Kings of 7u4ab for 

Tyrants, or to ſay all their Subjects were ſlaves, But 
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cextainly the man doth not know neither what a 
Tyrant is, or what a Slave is: indeed the words 
are frequent enough in every mans mouth , and 
our old Engliſh Tranſlation of the Bible ufeth ſome- 
times the word Tyrant 3 but the Authors of our 
new Tranſlation have bcen fo careful, as not once 
to uſe the word, but onely for the proper name of a 
man, A. 19.9. becauſe they find no Hebrew word 
in the Scripture to ſignifie a Tyrant or a Slave, 
Neither Ariſtotle, Bodin, nor Sir Walter Rawleigh, 
(who were all men of deep judgement) can agree 
in a definition or deſcription of Tyranny, though 
they have all three laboured in the point. And I 
make ſome queſtion whether any man can poſſibly 
deſcribe what a Tyrant is,and then tell me any one 
man that ever was in the world that was a Tyrant 
according to that deſcription. 

I return again to our Treatiſe of Monarchy, 
where I find three DEGREES of abſolute Mo- 
narchy. 

I. Where the Monarch, whoſe will s the-law, doth 
ſet bimſelf no law to rule by, but by commands of his 
own judgement as he think fit. 

2. When be ſets a law by which he will ordina- 
rily govern, reſerving to himſelf a liberty to vary from 
it as oft as in bis diſcretion he thinks FIT 3 and in this 
the Soveraign is a5 free as the former. 

3. Where he not onely ſets a rule, but promiſeth 
in many caſes not to alter it \ but this promiſe or en- 
gagement is an after-condeſcent or af of grace, not 
diſſolving the abſolute Oath of ſubjefion which went 
before it. 

For the firſt of theſe three, there is no queſtion 
but it is a pure abſolute Monarchy 3 but as tor 
the 
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the other two , though he ſay they be abſolute, 
yet in regard they ſet themſelves limits or laws 
to govern by. if it pleaſe our Author to term them 
limited Monarchs, 1 will not oppoſe him; yet I 
mult tell-him, that his third degree of abfolute 
Monarchy is ſuch a kind, as I believe, never hath 
been. nor ever can be in the world. For a Mo- 
narch to promiſe and engage in many caſes not 
to alter a law, it is moſt neceſſary that thoſe many 
caſes ſhould be patticularly expreſſed at the bar- 
gain making. Now he that underſtands the nature 
and condition of all humane laws, knows that 
particular caſes are intnite, and not comprehenſible 
within any rules or laws : and if many caſes 
ſhould be comprehended, and many omitted, yet 
even thoſe that were comprehended would admit of 
variety of interpretations and diſputations 3 there- 
fore our Author doth not, nor can .tell us of 
any ſuch reſerved caſes promiſz2d by any Mo- 
narch. | 
Again, where he ſaith, 4n after-condeſcent or, Ad 
of grace doth not diſſolve the abſolute Oath of ſub- 
jection which went before it , though in this he ſpeak 
true, yet yet ſtill he ſeems to infinuate, that an 
Oath onely binds to ſubjefion, which Oath, as he 
would have us believe, was at firſt arbitrary: 
whereas Subjects are bound to obey Monarchs 
though they never take oath of ſubjeGion, as well 
as childen are bound to obey their parents, though 
they never {wear to do it. 
Next, his diſtincton between the rule of 
P.7. power,and the exerciſe of it.js vain 3 for to rule, 
P.1. is to exerciſe power : for himſelf ſaith, that 
Government is potcltatis exercitium, the exer- 
ciſe of a moral power. Lally, 
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Laſtly, whereas our Author faith, a Monaxch 
cannot break his promiſe without ſin, let me add, 
that if the ſafety of the people, ſalus populi, re- 
quire a breach of the Monarchs promiſe, then 
the (in, if there be any, is rather in the makzng, 
than breaking of the promiſe z the ſafety of the peve 
ple is an exception implied in every Monarchical: 
promiſe. | 

But it ſeems theſe three degrees of Monarchy 
do not fatishe our Author 3 he is not content to 
have a Monarch have a Law or rule to go- 
vern by, but he muſt have this limitation or P.12, 
law to be ab externo, from ſomebody elſe, and 
not from the determination of the Monarchs own will z 
and therefore he faith, By original conſtitution the 
ſociety publick, confers on one man a power by limited 
contract, reſigning themſelves ts be govemned 
by ſuch a Law: alſo betore he told us, the P.13. 
ſole means of Soveraignty is the conſent and 
fundamental contract , which conſent puts them in their 
power, which can be no more nor other than is con= 
veyed to them by ſuch contrati of ſubjetion. It the 
ſole means of a limited Monarchy be the conſent 
and fundamental contract of a Nation, how is it 
that he faith, 4 Monarch may be limited by after- 
condeſcent £ is an after-condeſcent all one with a 
tundamental contra , with original and radical 
conliitution ? why yea : he tells us it zs a ſecundary 
original conſtitution, a {ecundary original, that is, 
a ſecond firſt : And if that condeſcent be an aft of 
grace, doth not this condeſcent to a limitation 
come from the free determination of the Mo- 
narchs will ? If he cither formally, or virtually 
{ as our Author ſuppoſeth ) deſert his abſolute 
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rioht. 
S And if it be from the free will of the Monarch, 
why doth he fay the limitation muſt be 4b 
P.8., externo? he told us bcfore, that ſiebjefiion 
cannot be diſſolved or leſſen'd by an Ad of 
grace coming afterwards : but he hath better be- 
thought himſelf, and now he will have ads of 
grace 80 be of two kinds, and the latter kind may 
amount (as he faith) to a reſignation of abſolute Mo- 
aarchy, But can any man believe that a Monarch 
who by conquelt or other right hath an abſolute 
arbitrary power, will voluntarily rctigne that ab- 
ſoluteneſs, and accept ſo much power onely as 
the pcople ſhall pleaſe to give him, and ſuch Jaws 
to govern by as they ſhall make choice of ? can 
he ſhew that ever any Monarch was ſo gracious or 
kind-hearted as to lay down his lawtul power 
freely at his Subjects feet ? is it not ſufficient grace 
if ſuch an abſolute Monarch be content to {ct 
down a Law to himſelf by which he will ordina- 
rily govern, but he muſt needs relinquilh his old 
independent commithon, and take a new one from 
his Subjects, clog'd with limitations ? 

Finally, I obſerve, that howſoever our Author 
{peak big of the radica), fundamental, and original 
power of the people as the root of all Soveraignty: 
yet in a better moode he will take up, and be 
contented -with a Monarchy limited by an atter- 
condeſcent and act of grace from the Monarch 
himſcelt. 

Thus I have briefly touched his grounds ' of 
Limited Monarchy , if now we ſhall ask, what 


proot or cxamples he hath to juſithe his doctrine, 
| he 
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he is as mute as a fiſh: onely Pythagoras hath ſaid 
it, and we muſt believe him 3 for though our Au- 
thor would have Monarchy to be limited, yet he 
could be content .his opinion ſhould be abſolute, 
and not limited to any rule or example, 

The main Charge I have againit our Author 
now remains to be diſcuſſed 3 and it is this, That 
inſtead of a Treatiſe of Monarchy, he hath brought 
forth a Treatiſe of Anarchy, and that by his own 
confeſſions ſhall be made good. 

Firſt, he holds, 4 limited Monarch tranſcends his 
bounds if he commands beyond the law 3 and the 
Subjet legally is not bound to ſubjeciion in ſuch 
caſes. 

Now if you ask the Author who ſhall be judge 
whether the Monarch tranſcend his bounds, and 
of the exceſſes of the ſoveraign power 3 
His anſwer is, There is an impoſſibility of con= P.16. 
ftituting a judge to determine this laſt con- 
troverſie. — — ÞT conceive in a limited legal P.17. 
Monarchy there can be no ſtated internal Fudge 
of the Monarchs afiions, if there grow a fundamental 
variance betwixt him and the community. There 
can be no Fudge legal and conſtituted within that 
form of government, In theſe anſwers it appears, 
there is no Judge to determine the Soveraigns 


or the Monarchs tranſgreſſing his fundamental li- 


mits: yet our Author 15s very cautelous, and ſup- 
poleth onely a fundamental variance betwixt the 
Monarch and the Community 3 he 1s aſhamed to 
put the queſtion home. I demand of him it there be 
a variance betwixt the Monarch and any of the 
meanelt perſons of the Community, who thaſl be 
the Judge? for inftance, The King commands me, 
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or gives judgement againſt me : I reply, His com- 
mands are illegal, and his judgment not according to 
Law: who mult judge ? if the Monarch himſelf 
judge, then you deſtroy the frame of the State, and 
make it abſolute, ſaith our Author 3 and he gives 
his reaſon : for, to define a Monarch to a Law, and 
then to make him judge of his own deviations from that 
Law, is to abſolve him from all Law. On the 
other fide, if any, or all the people may judge, then 
you put the Soveraignty in the whole body, or part 
of it, and deſtroy the being of Monarchy, Thus our 
Author hath caught himfelt in a plain dilemma ; 
It the King be judge, then he is no limited Mor 
narch 3 It the people be judge, then he is no 
Monarch at all. So farewell limited Monarchy, nay 
farewell all government if there be no Judge. 
Would you know what help our Author hath 
found out for this miſchief? Firſt, he faith, 
P,14. that a Subjef is bound to yield to a Ma 
giftrate, when he cannot, de jure, challenge 
obedience, if it be in a thing in which he can poſſibly 
without ſubverſion, and in which hs a& may not be 
made a leading caſe, and ſo bring on a preſcription 
againſt publick, liberty : Again he faith, 
P.17. If the att in which the exorbitance or tranſ- 
greſſion of the Monarch is ſuppoſed to be, be 
of leſſer moment, and not ſtriking at the very being of 
that Government, it ought to be born by publick, pa- 
tience, rather than to endanger the being of the 
State, The like words he uſes in another 
P.49. place, ſaying, If the will of the Monarch 
exceed the limits of the law, it ought to be 
ſubmitted to, ſo it be not contrary to Gods Lam, 


nor bring with it ſuch an evil #o our ſelves, or the 
publick 
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ubligk, that we cannot be acceſſary to it by obeying. 

heſe are but fig-leaves to cover the nakedneſs of 
our Authors limited Monarch, formed upon weak 
ſuppoſals in caſes of lefler moment. For if the 
Monarch be to govern onely according to Law, 
no tranſgreſſion of his can be of {o ſmall moment 
if he break the bounds of Law, but it is a (ub- 
verſion of the government ir felt, and may be 
made a leading caſe, and fo bring on a preſcrip- 
tion againſt publick liberty 3 it ſtrikes at the very 
being of the Government, and brings with it ſuch 
an evil, as the party that ſuffers, or the publick 
cannot be acceſſory to : let the caſe be never {o 
{mall, yet if there be illegality in the act, it ſtrikes 
at the very being of limited Monarchy, which is to 
be legal : unleſs our Author will ſay, as in effect 
he doth, That his limited Monarch muſt govern 
according to Law in great and publick matters 
onely, and that in ſmaller matters which concen 
private men, or poor perſons, he may rule accord- 
ing to his own will. 

Secondly, our Author tells us, if the Mo- P.17. 
narchs aft of exorbitancy or tranſgreſſion be mor- 
tal, and ſuch as ſuffered diſſolves the frame of Govern= 
ment and publick, liberty, then the illegality is to be 
ſet open, and redreſment ſought by petition , which if 
failing, prevention by reſiſtance ought to be : and if it 
be apparent, and appeal be made to the conſciences of 
mankind, then the fundamental Laws of that Monar=- 
chy mult judge and pronounce the ſentence in every mans 
conſcience,and every man ( ſo far as concerns him) muſt 
follow the evidence of Truth in his own ſoul to oppoſe or 
not to oppoſe, according as he can in conſcience acquit or 
condemn the a# of the governony or Monarch, 
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Whereas my Author requires, that the deſtru@ive 
nature of illegal commands ſhonld be ſet open : Sure- 
ly his mind 1s, That each private man in his par- 
ticular caſe ſhould make a publick remonſtrance 
to the world of the illegal a&t of the Monarch, 
and then it upon his Petition he cannot be re- 
lievcd according to his defire, he ought, or it is 
his duty to make refiftance, Here I would know, 
who can be the judge whether the illegality be 
made apparcnt? 1t 1s a main point, fince every 
man 1s prone to flatter himſelf in his own cauſe, 
and to think it good, and that the wrong or 
injuſtice he ſuffers is apparent, when other mo- 
derate and indifferent men can diſcover no ſuch 
thing: and in this caſe rhe judgement of the com- 
mon people cannot be gathered or known by any 
poithble means or if it could, it were like to be 
various and erronious. 

Yct our Author will have an appeal made to the 
conſcience of all Man-kznd, and that being made, he 
concludes, The frndamental Laws muſt judge, and 

pronounce ſentence in every mans conſcience, 

P.1v9, Whereas he ſaith, The Fundamental Laws 
muſt judge , TI would very gladly lean of 

him, or of any other for him, what a Fundamen- 
tal Law 1s,or el{c have but any one Law named me 
that any man can ſay is a Fundamental Law of 
the Monarchy. I confeſs he tells us, that 

P.3%, the Common Laws are the foundation, and 
the Statute Laws are ſuperſtructive; yet I 

think he dares not ſay that there 1s any one branch 
or part of the Common Law, but that it may be 
taken away by an aCt of Parliament : for many 
points of the Common Law (de fatto) have, - 
e 
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(de jure) any point may bc taken away. How 
can that be called Fundamental, which hath and 
may be removed, and yet the Statute-Laws ſtand 
firm and fiable? It is contrary to the nature of 
Fundamental, for the building to ſtand when the 
foundation is taken away. 

Belides, the Common Faw is generally acknow- 
ledged to be nothing elſe but common uſage or 
cultome, which by length of time onely obtains 
authority : So that it follows in time after Govern» 
ment, but cannot go before it, and be the rule 
to Government, by any original or radical con- 
ſtitution. 

Allo the Common Law being unwritten, doubt- 
ful, and difficult, cannot but be an uncertain rule 
to govern by 3 which is againſt the nature of a 
rule, which is and ought to be ccrtain. 

Laltly, by making the common Law onely to 
be the foundation, Magna Charta is excluded from 
being a Fundamental Law, and alfo all other Sta- 
tutes from being limitations to Monarchy, fince the 
Fundamental Laws oncly are to be judge. 

Truly the conſcience of all Man-kind is a pretty 
large Tribunal for the Fundamental Laws to pro- 
nounce ſentence in. It is very much that Laws 
which in their own nature are dumb, and always 
need a Judge to pronounce ſentence, ſhould now 
be able to ſpeak, and pronounce ſentence them- 
ſelves : ſuch a ſentence ſurcly muſt be upon the 
hearing of one party onely ; for it is impoſſible 
for a Monarch to make his defence and an({wer, 
and produce his witneſſes, in every mans confci- 
ence, in each mans cauſe, who will but quettion 
the legylity of the Monarchs Government, Cer- 
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tainly the ſentence cannot but be unjuſt, where 
but one mans tale is heard. For all this, the con- 
cluſion is, Every man muſt oppoſe or not oppoſe the 
Monarch according to his own conſcience, Thus at 
the laſt, every man is brought, by this DoEtrine of 
our Authors, to be his own judge. And I allo 
appeal to the conſciences of all man-kind, whe- 
ther the end of this be not utter confuſion, and A+ 
narchy. 

' Yet after all this, the Author faith, 
P.18, This power of every mans judging the illegal 
| afts of the Monarch, argues not a ſuperiority 
of thoſe who judge over him who is judged; and he 
g1VeEsS a ner Lame reaſon for it 3 his words are, It is 
not authoritative and civil, but moral, reſiding in reaſone 
able creatures, and lawful for them to execute, What 
our Author means by theſe words, ( not authorita- 
tive and civil, but moral ) perhaps I underſtand not, 
though I think I do; yet it ſerves my turn that he 
ſaith, that reſiſtance ought to be made, and every man 
muſt oppoſe or not oppoſe, according as in conſcience he 
can acquit or condemn the afts of his Governour, tor 
if 1t enable a man to reſiſt and oppoſe his Gover- 
nour, without queſtion *tis authoritative and civil, 
Whereas he adds, that moral judgment is reſiding in 
reaſonable creatures, and lawful for them to execute 
he ſeems to imply, that authoritgtive, and civil 
judgement doth not relide in reaſonable creatures, 
nor can be lawfully executed : Such a concluſion 
hts well with Anarchy 3 for he that takes away 
all Government, and leaves every man to his own 
conſcience, and ſo makes him an independent in 
State, may well teach that authority relides not in 
xcaſonable creatures, nor can be lawfully executed, 
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I paſs from his abſolute and limited Monarchy, 
to his diviſion or partition (tor he allows no divi- 
ſion) of Monarchy into ſimple and mixed, viz. of a 
Monarch, the Nobility,and Community. 

Where firſt, obſerve a doubt of our Au- 
thors, whether a firm union can be in 2 mixture P.25, 


of equality, he rather thinks there muſt be a pri- 


' ority of order in one of the three, or elſe there can be 


wo unity, He muſt know, that priority of ordcr 
doth not hinder, but that there may be an cqua- 
lity of mixture, if the ſhares be equal; for he that 
hath the firſt ſhare may have no more, than the 
others : ſo that if he will have an inequality of mix- 
ture, a primity of ſhare will not ſerve the turn : 
the firſt ſhare muſt be greater or better than the 0- 
thers, or elſe they will be equal, and then he cannot 
call it a mixed Monarchy, where onely a primity of 
ſhare in the ©xpream power is in one: but by his 
own confeſſion he may better call ita mixed Ariſto- 
cracy or mixed Democracy, than a mixed 
Monarchy, fince he tclls us, the Houſes of P.56. 
Parliament ſure have two parts of the greateſt 
tegiſlative authority , and if the King have but a 
third part, ſure their ſhares are cqual, 

The firſt ſtep our Author makes, is this, The 
ſoveraign power muſt be originally in all three, next 
he finds, that if there he an equality of ſhares in 
three Eſtates, there can be no ground to denominate 4 
Monarch , and then his mixed Monarch might be 
thought but an empty title : Therefore in the third 
place he reſolves us, that to ſalve all, 4 
power muſt be ſought out wherewith the My=> P.25, 
narch muſt be inveſted, which i« not ſo great as 


to deſtroy the mixture, nor ſo titular as to deſtroy the 
V 4 Monar= 
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Monarchy \, and therefore he conceives it may be in 
theſe particulars. 
Firſt, a Monarch in a mixed Monarchy 
P.26. may be ſaid to be a Monarch (as he con- 
ceives) if he be the head and fountain of the 
power which governs and executes the eſtabliſhed Laws, 
that is, a man may be a Monarch, though he do 
but give .power to others to govern and execute 
the. ettabliſhed Laws : thus he brings his Monarch 
one ſtep or peg lower {till than he was before: at 
firſt he made us believe his Monarch ſhould have 
the ſupream power, which is the legiſlative; then 
he falls from that, and tells us, A limited Monarch 
muſt govern according to Law onely ; thus he 
is brought from the legiſlative to the gubernative 
or executive power onely 3 nor doth he ſtay here, 
but 1s taken a hole lower, for now he muſt not 
govern, but he muſt conſtitute Officers to govern by 
Laws; it chuting Officers to govern be governing, 
then our Author will allow his Monarch to be a 
Governour, not elſe: and therefore he that divi- 
ded Supream power into legiſlative and gubernative, 
doth now divide it into /egrſ[ative, and power of 
conſtituting Officers tor governing by Laws 3 aad 
this he faith is left to the Monarch. Indeed you 
have left him a fair portion of power, but are we 
ſure he may enjoy this? it ſcems our Author is 
not confhdent in this neither, and ſome others 
do deny it him: our Author {peaking of the 
government of this Kingdome, faith The 
P.38. choice of the Officers is intrufted to the judg- 
ment of the Monarch for ought IT know : 
he is not reſolute in the point 3 but tor ought he 
knows , and for ought I know, his Mornarch 
15 
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is but titular, an empty title, certain of no power 
at all, 

The power of chuſing Officers onely, is the ba- 
{eſt of all powers. Ariſtotle ( as I remember) ſaith, 
The,common people are fit for nothing but to chuſe Officers, 
and to take accompts ; and indeed, in all popular 
governments the multitude perform this work : and 
this work ina King puts him below all his Sub- 
jects, and makes him the onely ſubject in a King- 
dome, or the onely man that cannot Govern : 
there is not the pooreſt man of the multitude but 
is capable of ſome Office or other, and by that 
means may ſometime or other perhaps govern 
according, to the Laws onely the King can be no 
Officer, but to chuſe Officers 3 his Subjects may all 
Govern, but he may not. 

Next, I cannot {ce how in true {ence our Author 
can ſay, his Monarch is the head and fountain of 
power, {ince his doctrine 1s, that #n a limited Mo- 
narchy, the publick, ſociety by original conſtitution con- 


fer on one man power : 1s not then the publick ſo- 


ciety the head and fountain of power, and not the 
King ? 

Again,when he tells us of his Monarch, that both 
the other States, as well conjuntiim as divifim, be his 
ſworn ſubjefis, and owe obedience to his commands : 
he doth but flout his poor Monarch 3 for why 
are they called his Subje&ts and his Commons ? 
he (without any complement) is their Subject 3 
for they, as Officers, may govern and command 
according to Law : but he may not, for he muſt 
judge by his judges in Courts of Juſtice onely : 
that is, he may not judge or govern at all, 
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2. As for the ſecond particular, The ſole or chief 
power in capacitating perſons for the Supream power. And 

3. As to this third particular,The power of convoca- 
zing ſuch perſons, they are both ſo far from ma- 

ing a Monarch , that they are the onely-way to 
make him none , by chooſing and calling others to 
ſhare in the Supream power. 

4. Laſtly , conceming his Authority being the laſt 
and greateſt in the eſtabliſhing every A , it makes 
him no Monarch , except he be ſole that hath that 
Authority 3 neither his primity of ſhare in the Su- 

. pream power, nor his Authority being laſt, no, nor 
bis having the greateſt Authority, doth make him a 
Monarch, unleſs he have that Authority alone. 

Beſides, how can he ſhew that in his mixed Mo- 
narchy the Monarchs power is the greateſt ? The 
[gnr—as ſhare that our Author allows him in the 

giſlative power, is a Negative voice, and the like 
is allowed to the Nobility and Commons : And 
truely,a Negative voice 1s but a baſe term to expreſs 
a Legiſlative power;a Negative voice is but a priva- 
tive power,or indecd,no power at all to do any thing, 
onely a power to hinder an Act from being done. 

Wherefore I conclude,not any of his four, 
P.26, nor all of them put into one perſon , 
makes the State Monarchical. 

This mixed Monarchy, juſt like the limited, ends 
in confuſion and deſtruction of all Government : 

you ſhall hear the Authors conftcthon, That 
P.28, one inconvenience muſt neceſſarily be in all mix- 
ed Governments, which I ſhewed to be in limi- 
ted Governments \ there can be no con(tituted legal Au- 
thoritative Judge of the Fundamental Controverſies 


ariſing between the three Eſtates : If ſuch do riſe, it 1 
the 
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the fatal diſeaſe of thoſe Governments , for which no 
ſalve can be applyed It is a caſe beyond the poſſible pro- 
viſion of ſuch a Government \, of this queſtion there is no 
legal judge. The accuſing fide muſt make it evident t0 
every mans Conſcience, — The appeal muſt be to the 
community, as if there were no Government z and as by 
evidence Conſciences are convinced,they are bound to give 
their aſſiſtance, The wit of man cannot fay more 
for Anarchy, 

Thus have I picked out the flowers out of his 
Dodtrine about limited Monarchy , and preſented 
them with ſome brict Annotations 3 it were a 
tedious work to collect all the learned contra- 
dictions , and ambiguous expreſſions that occur in 
every page of his Platonick Monarchy 3 the Book 
hath ſo much of fancy , that it is a better piece of 
Poetry then Policy. 

Becauſe many may think , that the main Do- 
Grine of limited and mixed Monarchy may in it 
{elf be moſt authentical, and grounded upon ſtrong 
and evident reaſon , although our Author perhaps 
have failed in ſome of his expreſſions , and be lia» 
ble to exceptions : Therefore I will be bold to en- 
quire , whether Ariſtotle could tind either reaſon or 
example , of a limited or mixed Monarchy ; and 
the rather, becauſe I find our Author altogether in- 
fiſts upon a rational way of juſtifying his opinion. 
No man I think will deny , but that Ariftotle was 
ſufficiently curious in ſearching oat the ſcveral 
forms of Common-wealths and Kingdoms 3 yet I 
do not find, that he ever ſ{o much as dreamed of 
either a limited or mixed Monarchy. Scveral other 
forts of Monarchies he reckons up : in the Third 


Book of his Politicks , he ſpends three whole Chap- 
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ters together, upon the ſeveral kinds of Monarchy, 
Firſt, in his fourteenth Chapter he mentions four 
kinds of Monarchy. 


The Laconigque or Lacedemonian. 
The Barbharique. 
The Aſymnetical. 


The Heroique. 


The Laconique or Lacedemonian King, (faith he) 
bad onely Supream power when be was out of the 
bounds of the Lacedemonian Territories , then he had 
abſolute power , bis Kingdom was like to a perpetual 
Lord General of an Army. 

The Barbarique King (faith Ariſtotle) had a power 
very near to Tyranny; yet they were lawful and Pa- 

#ernal , becauſe the Barbarians are of a more ſervile 
nature than the Grecians, and the Aſiatiques than the 
Europeans 3 they do willingly, without repining, live 
znder a Maſterly Government 3 yet their Government is 
ſtable and ſafe, becauſe they are Paternal and lawful 
Kingdoms , and their Guards are Royal and not Tys 
rannical : for Rings are guarded by their own Subjects, 
and Tyrants are guarded by Strangers. 

The Fſymnetical King (faith Ariſt._ )in old time in 
Greece , was an Eledtive Tyrant, and differed onely 
from the Barbarian Kings, in that he was Elefive and 
not Paternal \ theſe ſorts of Kings, becauſe they were 
Tyrannical, were Maſterly, but becauſe they were over 
ſuch as voluntarily Elefed them.they were Regal, 

The Heroique were thoſe (faith Ariſtotle) which flou- 
riſhed in the Heroical times, to whom the people did 
willingly obey , and they were Paternal and lawful, 
becauſe theſe Kings did deſerve well of the Gn" ; 
emer 
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either by teaching them Arts, or by IV arring for them , 
or by gathering them together when they were diſperſed , 
or by dividing Lands amongſt them : theſe Kings had 
Supreme power in War, in Sacrifices, in Judicature. 

Theſe four forts of Monarchy hath Ariſtotle thus 
diſtinguiſhed , and after ſums them up together , 
and concludes his Chapter as it he had forgot him- 
ſelf, and reckons up a fifth kind of Monarchy 
which is, {aith he, hen one alone hath Supream pow- 
er of all the reſt *- for as there is a domeſtical Kingdom 
of one houſe , ſ> the Kingdom of a City , or of one or 
many Nations, is a Family, 

Theſe are all the ſorts of Monarchy that Arifto- 
tle hath found out , and he hath firained hard to 
make them ſo many : firſt , for his Lacedemonian 
King, himſelf confeſſeth that he was but a kind of 
Military Commander in War, and ſo in effe& no 
more a King than all Generals of Armies : And yet 
this No-king of his was not limited by any Law , 
nor mixed with any companions of his Govern- 
ment: when he was in the Wars out of the Con- 
fines of Lacedemon , he was, as Ariſtotle ſtiles him, 
AimoxezTves of full and abſolute command,no Law.no 
companion to govern his Army but his own will. 

Next, for Ariſtotles Aſymnetical King , it ap- 
pears, he was out of date in Ariftotles time, for he 
faith, he was amongſt the antient Greekg, & mis «gagiv; 
'Enmorm Ariſtotle might well have ſpared the naming 
him, (if he had not wanted other ſorts) for the ho- 
nour of his own Nation : for he that but now told 
us the Barbarians were of a more {ervile nature than 
the Grecians , comes here, and tells us, that theſe 
old Greek, Kings were Eleaive Tyrants, The Bar- 
barians did but ſuffer Tyrants in ſhew, but the old 
Gre- 
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Grecians choſe Tyrants indeed 3 which then muſt 
we think were the greater ſlaves, the Greeks or the 
Barbarians * Now if theſe ſorts of Kings were 
Tyrants,we cannot ſuppoſe they were limited either 
by Law,or joyned with companions : Indeed Arif, 
Gith, ſome of theſe Tyrants were limited to cer- 
tain times and actions , for they had not all their 
power for term of life , nor could meddle but in 
certain bulineſſes 3 yet during the time they were 
Tyrants , and in the actions whereto they were li- 
mited , they had abſolute power to do what they 
lift according to their own will, or elſe they could 
not have been ſaid to be Tyrants. 

As for Ariftotles Heroick King , he gives the like 
note upon him, that he did upon the Aſymnet, that 
he was in old time © # 5eguxse xe in the Heroick 
times. The thing that made theſe Heroical King- 
doms differ from other ſorts of Kingdoms, was only 
the means by which the firſt Kings obtained their 
Kingdoms, and not the manner of Government, 
for in that they were as abſolute as other Kings 
were, without cither limitation by Law, or mixture 
of companions. 

Laſtly, as for Ariſt. Barbarick, fort of Kings, {ance 
he reckoned all the world Barbarians except the 
Grecians,his Barbarick King mult extend to all other 
ſorts of Kings in the world, beſides thoſe of Greece, 
and {o may go under Ariſtotles fifth ſort of Kings, 
which in general comprehends all other ſorts , and 
is no ſpecial form of Monarchy. 

Thus upon a true accompt it is evident, that the 
five ſeveral forts of Kings mentioned by Ariſtotle , 
are at the moſt but different and accidental means 
of the firſt obtaining or holding of Monarchics , 
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and not real or eſſential differences of the manner 
of Government, which was always abſolute, with- 
out either limitation or mixture. 

I may be thought perhaps to miſtake, or wrong, 
Ariſtotle, in queſtioning his diverſities of Kings; but 
it ſeems Ariſtotle himſelf was partly of the ſame 
mind ; for in the very next Chapter, when he had 
better conſidered of the point, he confeſſed, that to 
ſpeak the trith, there were almoſt but two ſorts of Mo- 
narchies worth the conſidering, that w, his firſt or La- 
conique ſort , and bis fifth or laſt ſort , where one 
alone hath Supream power over all the reſt : thus he 
hath brought his five forts totwo. Now for the 
firſt of theſe two , his Lacedemonian King, he hath 
confeſſed before, that he was no more than a Generg- 
lifimo of an Army, and fo upon the matter no 
King at all: and then there remains onely his laſt 
ſort of Kings, where one alone hath the Supream 
power, And this'in ſubſtance is the final reſolution 
of Ariſtotle himſelf : for in his fixteenth Chapter , 
where he delivers his laſt —_ touching the 
kinds of Monarchy , he firſt diſchargeth his Laco- 
nick King from being any fort of Monarchy , and 
then gives us two exact rules about Monarchy ; and 
both theſe are pointblank againſt limited and mix- 
ed Monarchy 3 therefore [ thall propoſe them to be 
conſidered of,as concluding all Monarchy to be abſo- 
lute and Arbitrary. 

I, The one Rule is, that he that is ſaid Arift, 
tobe a King according to Law, is no ſort pol.l. 3. 
of Government or Kingdom at all; 9 riwr ©, 16, 
BamMeus $x igiv cid O» mrogeinge 

2, The ſecond rule is, that a true King is he that 
ruleth all according to his own will, *7 m1 «v1 gihnon- 
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This latter frees a Monarch from the mixture of 
partners or ſharers in Government , as the former 
rule doth from limitation by Laws. 

Thus in brict I have traced Ariſtotle in his crab- 
bed and broken paſſages, touching diverſities of 
Kings 3 where he firſt finds but four ſorts, and 
then he ſtumbles upon a fifthz and in the next 
Chapter contents himſelt onely with two ſorts of 
Kings , but in the Chapter following concludes 
with one , which is the true perfe&t Monarch, who 
rules all by his own will: in all this we find no- 
thing for a regulated or mixed Monarchy , but a- 
gainlt it. 

Moreover , whereas the Author of the Treatiſe 
of Monarchy affirms it as a prime principle , That 
all Monarchies , (except that of the Fews_) depend 
#pon humane deſignment , when the conſent of a ſociety 
__of -men , and a fundamental contra@t of a Nation , by 

- original or radical conſtitution confers power He mult 
know that Arift. ſearching into the original of Go- 
vernment, ſhews himſelf in this point a better Di- 
vine than our Author z and as if he had fiudied 
the Book of Geneſis , teacheth , That Monarchies 
fetch their Pedigree from the right of Fathers, and 
not from the gift or contract . people 3 his words 
may thus be Engliſhed. At the firſt, Cities were 
Governed by Kings , and fo even to this day are Nati- 
ons alſo : for ſuch as were under Kingly Government 
did come together, for every Houſe is governed by a 
King, who is the eldeſt , and ſo alſo Colonies are go- 
werned for kindred ſake. And immediately before, he 
tells us, That the firſt ſociety made of many Houſes 
is a Village , which naturally ſeems to be a Colony of 4 
Houſe, which ſome call foſter-bretbren, or Children, and 
Childrens Children, $0 
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So in concluſion we have gained Ariftetles judg- 
ment in three main'and eſſential points. 

I. A King according to Law makes no kind of Go 
vernment. 

2, A King muſt rule according to his own will. 

3. The Original of Kings. is from the right of Fas 
therhood. 

What Ariſtotles judgment was two thouſand 
years ſince, is agrecable to the Doctrine of the 
great modern Politician Bodin : Hear him touching 
limited Monarchy : Unto Majeſty or Soveraignty 
(ith he) belongeth an abſolute power , not ſubject 10 
any Law —— Chief power given unto a Prince with cont- 
dition, is not properly Soveraignty, or power abſolute, 
except ſuch conditions annexed to the Soveraignty , be 
directly comprehended within the Laws of God and Na- 
ture, — Albeit by the ſufferance of the King of Evg- 
land , controverſies between the King and his people are 
ſometimes determined by the high Court of Parliament, 
ond ſometimes by the Lord Chief Faſtice of England 3 
Ft all the Eſtates remain in full ſubjefion to the King, 
who is no ways bound to follow their advice, neither t9 
conſent to their requeſts, -— Tt is certainthat the Laws, 
Priviledges, and Grants of Princes , have no force but 
during their life , if they be not ratified by the expreſs 
conſent, or by ſufferance of the Prince following, eſpeci- 
ally Priviledges, Much leſs ſhould a Prince be 
bound unto the Laws he maketh himſelf for a man 
may well receive a Law from another man, but impoſſi* 
ble it is in nature for to give a Law unto himſelf, 1.0 
more than it is to command a mans ſelf in a matter d= 
pending of his own will, The Law faith, Nwulla ol = 
ligatio conſiſtere poteſt, que a voluntate promittentis ſtc= 
tum capit. The Soveraign Prince may derogate unto 
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the Laws that be hath promiſed and ſworn to kgep,, if 
the equity thereof be ceaſed \ and that of himſelf,withs 
out the conſent of his Subjefts. — The Majeſty of a 
trite Soveraign Prince is to be known , when the Eſtates 
of all the people aſſembled, in all humility preſent their 
requeſts and ſupplications to their Prince , without 
having power in any thing, to command, determine, or 
give voice.but that that which it pleaſeth the King to like 
or diſlike.to command or bid.is holden for Law : where- 
in they which have written of the duty of Magiſtrates 
have deceived themſelves, in maintaining that the 
power of the people is greater than the Prince , @ thing 
which cauſeth oft true Subjefts to revolt from their obe- 
dience to their Prince , and miniſtreth matter of great 
troubles in Common-wealths , of which their opininy 
there is neither reaſon nor ground : for if the King be 
ſubjef unto the Aſſemblies and Decrees of the people , 
he ſhould neither be King nor Soveraign ,, and the Cone 
mon-wealth neither Realm nor Monarchy , but a meer 
Ariſtocracie. — $o we ſee the principal point of Sou 
raign Majeſty, and abſolute power , to conſiſt principally 
| in giving Laws unto the Subjects in general without 
their conſent. Bodin de Rep. 1. 1. c. 8. 

To confound the ſtate of Monarchy with the Popw- 
lar or Ariſtocratical eſtate, is a thing impoſſible , and is 
effedt incompatible, and ſuch as cannot be imagined : far 
Soveraignty being of it ſelf indiviſuble ,. how can 
at one and the ſame time be divided betwixt one Prone, 
the Nobility, and the people in common ? The firſt mark, 
of Soveraign Majeſty, is to be of power to give Laws, 
and to command over them unto the Subjefts , and who 
ſhould thoſe Subjefs be.that ſhould yield their obedience 
to the Law , if they ſhould have alſo power to mak 
the Laws ? whoſhould he be that could give the LY 
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being himſelf conſtrained to receive it of them, unto 
whom himſelf gave it ? ſo that of neceſſity we muſt 
conclude , That as n9 one in particular bath the power 
to make the Law in ſuch a State , that then the State 
muſt needs be a State popular,—— Never any Common- 
wealth hath been made of an Ariſtocracy and popular 
Eſtate, much leſs of the three Eſtates of a Common=- 
weal. — Such States wherein the rights of Soveraignty 
are divided, are not rightly to be called Com- 
mon-weals, but rather the corruption of Common= 
weals , as Herodotus has moſt briefly bat truly written, 
—— Common-weals which change their ſtate, the Sove- 
reign right and power of them being divided, find no 
reſt from Civil wars and broils , till they again recover 
ſome one of the three Forms, and the Soveraignty be 
wholly in one of the ſtates or other. I} ere the 
rights of the Soveraignty are divided betwixt the Prince 
and bis Subjecis , in that confuſion of ſtate there is 
fill endleſs ſtirs and quarrels for the ſrperiority , wntil 
that ſome one. ſome few,or all together,have got the Sove= 
raignty. Id. lib. 2. C. 1. 

This Judgment of Bodzr's touching Limited and 
Mixcd Monarchy , is not according to the mind of 
our Author, nor yet of the Obſervator , who ui-th 
the firength of his Wit to everthrow Ablolute 
and Arbitrary Government in this Kingdom 3 and 
yet in the main body of his diſcourſe, lets tall ſuch 
Truths from his pcn , as give a deadly wound to 
the Cauſe he pleads for, if thcy be inauterently 
weighed and contidercd. I will not pick a line or 
two hcre and there to wrelt againit him, but will 
preſent a whole Page of his Book, or more togc- 
ther, that ſo we may have an entire proſpect upon 
the Obſervators mind : Without ſoczety (latth te 

RN 2 Ob- 


302. The Anarchy of 


Obſervator) men could not live, without Laws men 


corld not be ſociable , and without Anthority ſome- 


where to judge according to Law, Law was vain : It 
was ſoon therefore provided , that Laws according to 
the difate of Reaſon , ſhould be ratified by common 


conſent , when it afterward appeared, that man was 


yt ſubjeft to unnatural deſtruftion , by the Tyranny of 


entruſted Magiſtrates , a miſchief almoſt as fatal , a 
to be without all Magiftracy. How to provide a whol- 
ſome remedy therefore , was not ſo eaſie to be invented: 
it was not difficult to invent Laws for the limiting of 
Supream Governours \ but to invent bow thoſe Lams 
ſhould be executed, or by whom interpreted , was almoſt 
impoſſible, Nam quis Cuſtodiet ipſos Cultodes, to place 
a Superiour above a Supream, was held unnatural \ yet 
what a lifeleſs thing would Law be without any Judge 
to determine and force it ? If it be agreed upon , that 
limits ſhould be prefixed to Princes and Judges to de- 
cree according to thoſe limits , yet another inconvenience 
will preſently affront us : for we cannot reſtrain Princes 
zoo far, but we ſhall diſable them from ſome good « long 
it was ere the world could extricate it ſelf” out of all 
theſe extremities , or find out an orderly means whereby 
to avoid the danger of unbounded Prerogative on thi 
hand, and to exceſſive liberty on the other > and ſcarce 
has long experience yet fully ſatisfyed the minds of all 
men im its In the Infancy of the world , when man 
was not ſo artificial and obdurate in cruelty and of- 
preſſion as now , and Policy moſt rude, moſt Nat ions 
did chooſe rather to ſubje@ themſelves to the meer diſ- 
cretion- of their Lords, than rely upon any limits 3 and 
ſo be ruled by Arbitrary EdiGs, than written Statutes, 
But fince Tyranny being more exquiſite, and Policy more 
perfect, eſpecially where Learning and Religion fur , 
ew 
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few Nations will endure the thraldome which uſually 
accompanies unbounded and unconditionate Royalty 3 
Tet long it was ere the byunds and conditions of Su- 
pream Lords was ſo wiſe! ly determined, or quietly cone 
ſerved as now they are : for at firſt, when as Ephori, 
Tribuni, Curatorcs, 6c. were erefied to poiſe againſt 
the ſcale of Soveraigity, much bload was ſhed about 
them , and States were put into new broils by them, 
and ſome places the remedy proved worſe than the di- 
ſeaſe,» In all great dijireſſes,the body of the peaple were 
ever con(trained to riſe, and by force of the major par- 
zy to put an end to all inteſtine ſtrifes , and make a re- 
dreſs of all publick grievances : But many times cal a- 
mities grew toa ſtrange height, before ſo cumvei ſome #: 
body could be raiſed, and when it was raiſed, the mo- 
tions of it were ſo diſtracied and irregular, that after 
much ſpoil and effiifion of blood , ſounetinees only one 
Tyranny was exchanged for another » till ſome was 
invented to regulate the motions of the peoples molimi- 
nous body. I think, Arbitrary rule mas moſt ſafe for 
the World : but Now. fince moſt Comntries have found 
an art and peaceavle der for publick Aſſemblies bere- 
by the peaple may aſſume its own power to do it ſelf 
right, without dijturbance to it ſelf or anjury to Princes, 
be is very unjuit that will oppoſe this art or order. That 
Princes may not be Now beyond all limits and Laws , 
nor yet to be tyed upon thoſe limits by any private par= 
ties 3 the whole Community, in its underrved Majeſty 
hall convene t0 do ju;tice > and that the Convention m. ry 
not be without intelligence , certain times , and places, 
and forms, ſhall be appointe for its gra > and 
that the vaſtneſs of its oxpn bu. —_—_ not breed colifit- 
fon, by wertue of eleciin ani repreſentation, a few 
jnall ad for many, the wiſe (hat! conſent for the {mple, 


X 5 tie 


304 The Anarchy of 


the vertue of all ſhall redound to ſome, and the pr- 
dence of ſome ſhall redound to all, and ſurely as this 
admirably-compoſed Court, which is now called a Par- 
liament , is more regularly and orderly formed , than 
when it was called mickle Synod of Wittena-gemot, 
or when this real body of the people did throng together 
at it : ſo it is not yet perhaps without ſome defetis, 
which by art and policy might receive farther amend- 
ment « ſome diviſions have ſprung up of late between 
both Houſes, and ſome between the King and both How- 
ſes, by reaſon of incertainty of Turiſdiftion + 3 and ſome 
Lawyers doubt how far the Parliament is able to create 
new forms and preſidents, and has a Furiſdiftion overit 
| ſe If, all th:ſe doubts would be ſolemnly ſolved : but 
in the firſt place, the true priviledges of Parliament be- 
longing not only to the being and efficacy of it, but to the 
honour and complement of it,would ve clearly declared : 
for the very naming of priviledges of Parliament , as 
if they were chimera's to the ignorant ſort , and utter« 
ly unknown unto the Learned, hath been entertained 
with ſcorn ſince the beginning of this Parliament. 

In-this large paſſage taken out of the Obſervator 
which concerns the Original of all Government, 
two notable Propolitions may be principally ob- 
{erved. 

Firſt, our Obſervator confeſſeth arbitrary or ab- 
ſolute government to be the firſt, and the ſafeſt governe 
ment for the world, 

Secondly, he acknowledgeth that the Furiſdiciion 
is uncertain, and the priviledges not clearly declared of 
limited Monarchy. 

Theſe two evident truths delivered by him , he 
labours mainly to diſguiſe. He fccms to intnu21c 


that Arbitrary Government was but in the infancy of 
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the World, for fo he terms it ; but if we enquire 
of him, how long he will have this infancy of the 
world to laſt , he grants it continued above three 
thouſand years, which is an unreaſonable time for 
the world to continue under-age : for the hirlt op- 
poſers he doth tinde of Arbitrary power, were the 
Epbori,Tribuni.Cuvatores.&c, The Ephori were above 
three thouſand years after the Creation , and the 
Tribuni were later 3 as for his Cyratores,] know not 
whom he means , except the Maſter of the Court of 
Wards , 1 cannot Engliſh the word Cwxrator bettcr. 
] do not believe that he can ſhew that any Crratores 
or &- cetera's which he mentions were fo antient as 
the Ephori, As for the Tribnni, he mittakes much 
if he thinks they were ercctcd to limit and bound 
Monarchy;tor the State of Rome was at the lealt Ari- 
ſtocraticalCas they call it zf not poprlar,when Trivunes 
of the people were firlt hatched. And for the 
Ephori , their power did not limit or regulate Mo- 
narchy, but quite take it away 3 for a Lacedemonian 
King in the judgment of Arittotle was no King indeed, 
but in name onely, as Generaliſſimo of an Army 3 and 
the beft Politicians reckon the Spartan Common-. 
wealth to have bzen Aritocratical , and not Monar- 
chical > and if a limitcd Monarchy cannot be tound 
in Lacedemon , IT doubt our O»ſcrvator will hardly 
hnd it any whcre cl{c in the wiole World; and 
in ſubſtance he conftefietn a5 much, when he faith, 
Now moſt Cormtries have for1nd out an art and peacea- 
ble order for prublick, Afſcmblies, as if it were 2 
thing but new done , and not betores tor fo the 

word Now doth import. 
The Obſervator m confelfing, the Juriſdiction to be 
meertain, and toe privitedges aiidetermined of that 
X & . COurt 
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Cort that ſhould bound and limit Monarchy, doth in 
effect acknowledge there is no ſuch Court at all; 
for every Court confitts of Puriſdittions and Privi- 
ledges; it is theſe two that create a Court, and are 
the eſſentials of it : Tf the admirably compoſed Court 


of Parliament have ſome defects which may receive a- 
mendment., as he ſaith, and if thoſe defets be ſuch 
as cauſe diviſions both between the Houſes, and between 
the King and both Houſes , and theſe diviſions be about 
ſo main a matter as Frriſdiftions and Priviledges, 
and power to create new Priviledges, all which are the 
Fundamentals of every Court , (for until they be 
agreed upon, the aCt of every Court may not one- 
ly be uncertain, but invalid , and cauſe of tumults 
and {cdition :) And if all theſe doubts and diviſions 
have need to be ſolemnly ſolved, as our Obſervata 
confcſſeth : Then he hath no rcaſon at all to fay, 
that Now the conditions of Supream Lords are wiſely 
determined and quietly conſerved , or that Now muſt 
Countries have found out an art ,, and peaceable order 
for puvlick affairs , whereby the people may reſume its 
own poreer to ao it ſelf right without injury unto Prin- 
ces : tor how can the wnderived Majeſty of the peopl: 
by aſſuming its own poer.tell how to do her ſelf right, 
or how to avoid doing injury tothe Prince, if ber Ji 
riſdicion be uncertain , and Priviledges undeternt- 
8 
He tells us Now moſt Countries have found an art, 
and peaceable order for publick Aſſ:mblics : and to 
the intent that Princes may not be Now beyond al 
limits and Laws, the whole community in its und 
rived Majeſty ſhall convene to 4) Fujtice, But he 
doth not name {o much as one Country or King- 
dome that hath found out this art, where the 
who 
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whole Community in its underived Majeſty did 
ever convene to do Juſtice. I challenge him, or 
any other for him, to name but one Kingdome 
that hath either Now or heretofore found out this 
art or peaceable order. We do hear a great ru- 
mor in this age, of moderated and limited Kings 3 
Poland, Sweden, and Denmark, are talked of for 
ſuch; and in theſe Kingdomes , or nowhere, 1s 
(uch a modcrated Government, as our Obſervator 
means, to, be found. A little enquiry would be 
made into the manner of the Government of 
theſe Kingdoms : for theſe Northern people, as 
Bodin obſcrveth, breath after liberty. 

Firſt for Poland, Brterus faith, that the Govern- 
ment of it is elefiive altogether, and repreſenteth ra- 
ther an Ariſtocracit than a Kingdome : the Nobility, 
who have great authority in the Diets , chuſing the 
King, and limiting His Authority, making His S0- 
weraignty but a ſlaviſh Royalty : theſe diminutions of 
Regality began firit by default of King Lewis , and 
Jagello, who to gain the ſucceſion in the Kingdom 
contrary to the Laws, one for bis daughter, and the 
other for his ſon, departed with many of his Royalties 
and Prerogatives, to buy the vaices of the Nobility. 
The French Author of the book callcd the Eſtates 
of the world, doth intorm us that the Princes Au- 
thority was more free, nt being ſubje to any Laws, 
and having aoſol:ute Poxwcr, nat onely of their eſtates, 
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which their ſucceſſors have continued. The ſuperious 
dignity is reduced to two degrees, that is, the Palati- 
nate and the Chaſtelleine, for that Kings in formey 
times did by little and little call theſe men to publike 
conſultations, notwithſtanding that they had abſolute 
power to do all things of themſelves, to command, diſ- 
poſe, recompence.and puniſh, of their own motions 8 ſince 
they have ordained that theſe Dignities ſhoul1 make 
the body of a Senate, the King doth not challenge 
much right and power over His Nobility, nor over 
their eſtates, neither hath he any over the Clergy. 
And though the Kings Authority depends on the No- 
bility for Hy eleftion, yet in many things it is abſolute 
after Hes choſen : He appoints the Diets at what time 
and place He pleaſeth, He chooſeth Lay-Conncellors , 
and nominates the Biſhops, and whom He will have to 
be Hu Privy Councel : He is abſolute diſpoſer of the 
Revenues of the Crown : He 4 abſo!ute eſtabliſher 
of the Decrees of the Diets s It s in His porver 


to advance and reward whom he pleaſeth, He 


is Lord immediate of His Subjets , but not of 


His Nobility: He is Swveraign Fudge of his Nu- 
bility in criminal cauſes, The power of the Nbbili- 
ty daily increaſeth, for that in reſpe& of the Kings elei- 
on, they neither have Law, rule, nox form to do itneitber 
by writing nor traditions As the King gmerns 
His Subjefis which are immediately His. with ab- 
folate Authority, ſo the Nobility diſpoſe immediately 
of their vaſſals, over whom every one bath more tan 
a Regal power, ſo as they intreat them like ſizes, 
There be certain men in Poland who are called 
EARTHLY MESSENGERS »-- Nuntto's, they are 
as it were Azents of Furiſd ifii ms or Circles of the 
Novility « theſe bave a certain Authority, aitd, as BO- 
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terus ſaith, in the time of their Diets theſe men aſ- 
ſemble in a place neer to the Senate-Honuſe, where they 
chuſe two Marſhals.by whom ( but with a Tribunc-like 
authority) they ſignifie unto the Council what theiy 
requeſts are, Not long ſince, their authority and re- 
prutation grew ſo mightily, that they now carry them- 
ſelves as Heas's and Governours, rather than officers 
and miniſters of the publick decrees of the State One 
of the Corncel refuſed his Senators place, to become 
one of theſe officers. Every Palatine, the King re- 
quiring it, calls together all the Novility of His Pala- 
tinate z where having proponnded unto them the matters 
whereon they are to treat, and their will being known, 
they ch:1(e four or (fx out of the company of the 
EARTHLY MESSENGERS ; theſe deputies meet 
and make one body, which they call the order of 
knights. 

This being of late years, the manner and order 
ot the government of Poland, it is not polſſible for 
the Obſeratoy to tinde argong them that the whole 
Community in its amderived Majeſty doth ever convene to 
do Fiitice : nor any election or repreſentation of 
the Community, or that the people aflume its 
own power to do it {elf right. The EARTHLY 
MESSENGERS, though they may be thought to 
repreſent the Commons, and of late take much 
upon them, yet they are cletted and choſen by 
the Nobility, as their agents and officers. The 
Community are cither vaſſals to tne iving, or to 
the Nobility, and enjoy as little freedom or liberty 
as any Nation. But jr may be faid pcrhaps, that 
though the Community do not limit tnc King, 
yet the Nobility do, and (© hc is a limited Mo- 
narciy. The Antwcr 15, that im truth, though 

the 
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the Nobility at the chuſing of their King do limit his 
power, and do give him an Oath ; yet afterwards 
they have always a defire to pleaſe him, and to 
{ſecond his will ; and this they are forced to do, to 
avoid diſcord : for by reaſon of their great power , 
they arc ſubject to great diſſentions, not onely 
among themſelves, but between them and the or- 
der of Knights, which are the Earthly Meſſengers : 
yea, the Provinces are at diſcord one with another :; 
and, as for Religion, the diverlity of Sets in Po- 
Lind breed perpetual jars and hatred among the 
people, there being as many Sctts as in Amſterd.im 
it felt, or any popular government can delire, 
The danger of ſedition is the cauſe, that though 
the Crown depends on the election of the Nobi- 
lityz yet they have never rejected the Kings ſuc- 
ceſlour, or transferred the Realm to any other 
family, but once, when depoling - Ladiſlaus for his 
idlencſs (whom yet afterward they reſtored ) they 
elected Wencelaus King of Bohemia. But it the 
Nobility do agree to hold their King to his con- 
ditions, which is, not to conclude any thing but 
by the advice of his Councel of Nobles, nor to 
chooſe any wife without their leaves, then 1t mult 
be (aid to'be a Common-weal, not a Royalty 3 
and the King but onely the mouth of the King- 
dom, or as Qucen Chriftina complained, that Her 
Huſband was but the ſhadow of a Soveraign. 

Next, if it be conſidered how the Nobility of 
Poland came to this great power 3 it was not by 
any original contra, or popular convention © toy 1t 1s 
(aid they have neither Law. Re. na Form written 
or unwritten. for the eleftimm of their King , they may 
thanx the Biihops and. Clergy : tor by tiizir wy 

ade 


a Limited or Mixed Monarchy. 217 


admonitions and advice, good and Religious Prin- 
ces, to ſhew their piety, were hr{t brought to gzve 
much of their Rights and Priviledges to their Subjets, 
devout Kings were meerly cheated of ſome of their 
Royalties, What power ſoever general Afem- 
blics of the Eftates claim or exerciſe over and 
above the bare naked act of Councelling, they 
were fir{t beholding to the Popiſh Clergy for it : 
it is they firſt brought Parliaments into requeſt 
and power: I cannot finde in any Kingdom , bur 
onely where Popery hath been, that Parliaments 
have becn of reputation 3 and in the greateſt times 
of Superſtition they are firſt mentioned. 

As for the Kingdom of Denmarhke, I read that the 
Senators, who are all choſen out of the Nobility, 
and {cldom exceed the number of 28, with the 
chict of the Realm, do chuſe their King. They 
have always in a manner fect the Kings eldeſt Son 
upon the Royal Throne. The Nobility of Den- 
marke withſiood the Coronation of Frederick 1559, 
till he ſware not to put any Noble-man to death 
until he were judged of the Senate 3 and that all 
Noblc-men ſhould have power of lite and death 
over their Subjccrs without appeal 3 and the King 
to give no Ofhce without conſent of the Councel. 
There is a Chancclour of the Realm, before whom 
they do appeal from all the Provinces and Iſlands, 
and from him to the King himſelf, I hear of 
nothing in this Kingdom that tends to Popula- 
rity z no Aſſembly of the Commons, no elections, 
or repreſentation of them. 

Sweden 1s governcd by a King, heretofore elecive, 
but now made hereditary in Gzftavus time : it is 


divided into Provinces : an appeal lieth from the 
Vi- 


312 * The Anarchy of 


Vicount of every territory to a Soveraign Judge 
called a Lamen; from the Lamens , to the Kings 
Councchand from this Councel.to the King himſelf, 

Now let the Obſervator bethink himſelf, whether 
all, or any. of theſe three Countries have found 
out any art at all whereby the people or community 
may aſſume its own power : if neither of theſe King- 
domes have, moſt Countries have not, nay none 
have. The people or Community in theſe three 
Realms are as abſolute vaſlals as any in the world ; 
the regulating power, if any be, is in the Nobi- 
lity : Nor is it ſuch in the Nobility as it makes 
ſhew for. The elc&ion of Kings is rather a For- 
mality, than any real power : for they dare hard- 
ly chuſe any but the Heir, or one of the blood Roy-, 
al : if they ſhould chuſe one among the Nobility, 
it would prove very fa&ious; it a firanger, odi- 
ous, neither ſafe. For the Government, though 
the Kings be ſworn to raign according to the 
. Laws, and are not to do any thing without the 
conſent of their Councel im publick affairs: yet 
in regard they have power both to advance and 
reward whom they pleaſe, the Nobility and Se- 
nators do comply with their Kings. And Boterus 
concludes of the Kings of Poland, who ſeem to 
be moſt moderated, that ſuch as is their valour, dex- 
terity, and wiſdome, ſuch is their Power, Authority, 
and Government. Alſo Bodin faith, that theſe three 
Kingdoms are States changable and wncertain, as 
the Nobility is ftronger than the Prince, or the Prince 
than the Nobility, and the people are fo far from 
liberty, that he ſaith, Divers particular Lords exadt 
not onely Cuſtoms, but Tributes alſo , which are con- 
firmed and grow ſtronger, both by long preſcription of 
time, and uſc of Tudgments. The End. 
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"UHE late Executon of Witches at the 
Summer Aſſiſes in Kent, occaſioned 
this brief Exercitation, which ad- 

dreſſes it ſelf to ſuch as have not delibe- 

rately thought upon the great difſiculty in 
diſcovering, what, or who a Witch ##. To 
have nothing but the publick Faith of the 
preſent Age, # none of the beſt Evidence, 
unleſs the univerſality of elder times do 
concur with theſe Dof@rines , which igno- 
rance in the times of darkneſs brought forth, 
and credulity in theſe days of light hath 


continued. 


Such as ſhall not be pleaſed with this 
TraGate , are left to their liberty to conſt- 
der, whether all thoſe Proofs and Pre- 
ſumptions number d up by Mr. Perkins , 
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for the Convittion of « Witch, be not all Con- 
demned , or confeſſed by himſelf to be un- 
ſufficient or nncertain. 

' He brings no leſs than eighteen ſigns or 
proofs, whereby a Witch may be diſcovered, 
which are too many to be all true : his ſe- 
ven ſirſl he himſelf confeſſeth to be inſuſfe- 
cient for ConviGion of a Witch 3 His eight 
next proofs (which he ſaith men in place 
have uſed) he acknowledgeth to be falſe or 
inſufficient. Thus of his Eighteen proofs, 
which made a great ſhew , jifteen of them 
are caſt off by _—_ 5 there remains then 
his ſixteenth, whic 
a Witch ; yet preſently he is forced to yield, 


That a bare Confeſſuon is not a ſufficient | 


proof , and ſo he cometh to his ſeventeenth 
proof, which is, two credible witneſſes, and 
he here grants, that the Leagene between the 
Devil and the Witch 3s cloſely made, and 
the pradtices of Witches be very ſecret, 
that hardly a man can be brought, which 
upon his own knowledge can aver ſuch 
things. Therefore at laſt, when all other 
proofs fail, he is forced to fly to his eigh- 
teenth proof, and tells us, that yet there is 


a way to come to the knowledge of a Witch, 


which is , that Satan wſeth all means to 
diſcover a Witch which *how it can 
we 
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well done, except the Devil be bound over to 
give in evidence againſt the Witch, can- 
not be underſtood. 

And as Mr. Perkins weakens and diſ- 
reredits all his own proofs, ſo he doth the 
like for all thoſe of King James, who, as I 
remember , hath but Three Arguments for 
the diſcovery of a Witch. Firſt, the ſe- 
cret Mark of a Witch, of which My. Per- 
kins ſaith , it hath no power by Gods Or- 
dinance. Secondly, The diſcovery by a fel- 
low-Witch; this Mr. Perkins by no means 
will allow to be a good proof. Thirdly, 
the ſmimming of a Witch, who is to be 
flung croſs ways into the water, that is, as 
Wierus zxterprets it, when the Thumb of the 
right Hand is bound to the great Toe of the 
left Foot, and the Thumb of the left Hand 
to the great Toe of the right Foot, Againſt 
this Tryal by water, together with a diſa- 
bility in a Witch to ſhed Tears, (which 
King James mentions )Delrio and Mr. Per- 
kins both argue; for it ſeems they both write 
after King James, who put forth his Book 
of Demonologie in his youth, being in Scot- 
land, aboxt his age of thirty years. 

It concerns the people of this Nation to 
be more diligently inſiraFed in the Do- 
Grine of Witch-craft, than thoſe of For- 
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raign Countries, becauſe here they are tyed 
to a ſirifer or exaGer Rule in giving their 
ſentence than others ares for all of thene 
muſt agree in their Verdi@ ,- which in a 
caſe of extream _—_ zs very dangerons; 
and it is a ſad thing for men to be redu- 
ced to that extremity , that they muſt ha- 
zard their Conſciences or their Lives, © 
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A 
DIFFERENCE 


BETWEEN 


An Engliſh and Hebrew W I T CH. 


HE Point in Queſtion is briefly . this ; 
Whether ſach a Witch as is Condemned 
\ by the Laws and Statutes of this Land, 


be one and the {ame with the Witch tor- 
bidden by the Law of Moſes. 

The Witch Condemned by our Statute-law is , 
I Facob. Cap. 12. : 

Dne that ſhall uſe, p2actice, 92 exerciſe 
any Jnvocation 92 Conjuratton of any 
evil o2 wicked ſpirit, 02 conſult, cove- 
nant with, entertain o2 employ, feed 02 
reward any evil o2 wicked ſpirit, to 02 fo2 
any intent o2 purpoſe 92 take up any 
dead man, woman, 092 child, out of his, 
her, 02 thetr grave, 02 any other place , 
where the dead body reſfeth; o2 the Skin, 
bone,o2 other part of any dead perſon, to 
be employed 02 uſed in any manner of 
Witchcraft,So2cery, Charm o2 Tuchant- 
ment 3 92 ſhall uſe, p2actice, 02 ererciſe 
any Witchcratt,Enchantment, Mm 
| 3 
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02 S02cery , whereby any perſon ſhall he 
kſſſed, deſtroyed, wafted, confumed, pt- 
ned, 02lamed in hts 02 her body, 02 any 
art thereof : ſuch Dfſenders duely and 
awfully Convicted and Attatnted, ſhall 
ſuffer death. . 

Jf any perfon ſhall take upon him by 
Witchcraft, Jnchantment , Charm 02 
S02cery, to tetl o2 declace in what place 
any Treaſure of Gold o2 Stlver thould 
92 night be found o2 had in the Earth , 
N2 other ſecret places , 02 where Gods , 
MN things loſt o2 ſfoln ſhould be found o? 
become : ©? to the intent to provoke ahy 
perſon to unlawfnl love, 02 whereby any 
Cattle 02 Gwds of aty perſon ſhall be 
deſtroyed, waſted, 02 fmpatred 3; o2 to De- 
ſtroy o2 hurt any perſon, tn his, 02 her 
body, though the ſame be not effected, 
&c. a years {mpeiſonment, and Pillozy, 
&c. and the tfecony Conviction Death, 


In this Statnte, theſe Points are obſervable. 


I. That this Statute was firſt framed in 5. Eliz. 
and onely the penalties here a little altered, and the 
laſt clauſe concerning provoking of perſons tolove, 
and deſtroying of Cattle and Goods , &c. is {0 
changed, that I cannot well make ſence of it, ex- 
cept it be reQthed according to the words of the 
former Statute which ſtands repealed, 

2, Although the Statute runs altogether in the 
disjunCtive Or, and {© makes every ſingle crime 
capital, yet the Judges uſually by a favourable in- 

terpretation 
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terpretation , take the disjundtive Or, for the copu- 
lative And ; and therefore ordinarily they condemn 
none for Witches , unlefs they be charged with the 
Murdering of ſome perſon. 

3. This Statute pre-ſuppoſeth that every one 
knows what a Conjurer, a Witch, an Inchanter, a 
Charmer, and Soxcerer is, as being to be learned 
beſt of Divinesz and therefore it hath not. def- 
cribed or diſtinguiſhed between them : and yet the 
Law is very juſt in requiring a de and lawful con» 
VIGHON, 


The definition of Witch-craft. 


"Or the better diſcovery of the qualities of theſe 
crimes, I ſhall ſpend ſome diſcourſe upon the 
Definition of thoſe Arts by Divines : for both thoſe 
of the Reformed Churches , as well as theſe of the 
Roman, in a manner , agree in their definition of 
the fin of Witch-craft. I ſhall inſtance in two late 
Writers, viz. Mr. William Perkins in his Diſcourſe of 
Witch-craft , and in Martin Delrio, a Jcſuit of Lor- 
rain , in his Book of Magical Diſquiſitions. 

Our Engliſh word Witch, is derived from the 
Dutch word Wiechelen , or Wijchelen , which doth 
properly hgnifie- whinying or neying like a Hole , 
and doth alſo fignihe to foretel or prophecy 3 and 
Weicheler ſignifics a Southſayersfor that the Germans, 
from whom our Anceſtors the Saxons deſcended, 
uſually and principally did, as Tacitus tells us, divine 
and fore-tell things to come, by the whinying and neying 
of their Horſes. Hinnitu & fremitu axe his words. 

For the Definition Mr. Perkins faith, Cap.1, 
Witch-craft is an Art ſerving for the work: 
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ing of wonders , by the aſſiſtance of the Devil, ſo far 
as God ſhall permit. 
Delrio detineth it to be an Art, which by 
Lib. 1. the power of a Contraf entred into with the 
C.2, Devil, ſome wonders are wrought which paſs 
| the common underſtanding of men, Ars qua 
vi patii cum Demonibus initi mira quedam communen 
hominum captum ſuperantia officinntur, 

In theſe two Dehnitions, ſome Points are worth 
the noting. 

I. They both agree in the main Foundation , 
which is a Contract with the Devil , and therefore 
Mr. Perkins thought it moſt neceflary , that this 
main point ſhould be proved ; to which purpoſe he 

promiſeth to detine a Witch, by opening 
Cap.2. the nature of Witch-craft .” as it is delivered 
| in the old and nem Teſtament | > and yet after 
Cap.2. he confefſeth a manifeſt Covenant is not ſo 
| frll'y ſet down in Scripture':' And out of the 
New Teftament he offers no proof at all, though he 
promiſed it 3 nevertheleſs, he reſolves us that a Co- 
venant is a moſt evident and certain truth, -that may not 
be called in queſtion. 

For proof of a Covenant , he produceth onely 
one Text out of the old Teſtament , neither doth 
he ſay, that the Text proveth a Contract with the 
Devil, but onely that it zntzmateth ſo much : Thus 
at the frkt he falls from a proof to-an intimation 

 onely. The Text is, Pſal. 58. v. 5. of 
Cap.2. which his words are theſes Howſoever the 
common Tranſlation ruuneth 1n- other terms | 

yet the words are properly to be read thus : Which hea- 
reth'not the voice of the mutterer joyning Societies cun- 
ningly — the main Foundation of the Charm, Societies 
or 
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or Confederacies cunningly made, not between man and 
man , but, as the words import, between the Enchanter 
and the Devil, Deut. 158. 11. 

Anſwer. Though there be neither mention of 
Spirit or Devil in this Pſalm, yet Mr. Perkzns would 
have us believe that there can beno conjoyning gr,con- 
fociating but with the Devil : but Mr. Ainſwt#th, as 
great a-Rabby as Mr. Perkins , finds other Interpre- 
tations of this Text 3 and though he mentions 'tel- 
lowſhip with the Devil , yet he puts it in the third 
and laſt place, as the neweſt and lateſt Interpretati- 
on : for he teacheth us, that the Enchanter had his 
title both in Pſalm 58. and in Deut. 18. either becanſe 
he aſſociates Serpents, making them tame and familiar 
that they burt not, or becauſe ſuch perſons uſe to bind 
and tye bonds, or things about the body, to heal or burt 
by Sorcery. Alſo he teacheth us, that a Charmer doth 
joyn or ſpeak, words of a ſtrange language, and with- 
out. ſence, &c, 

'»'Delrio it ſeems puts no confidence in this Text 
of Mr. Perkins , for he doth not cite it to prove a 
Contract 3 yet he hathalſo one Text of his own 
to that purpoſe, it is Eſay 28. 15. where 

it is ſaid , We have made a Covenant with Lib. 2. 
Death.and with Hell we are at an agreement > Qu. 4. 
Percuſſimus fadus cum morte , & cum inferno 

feeimus' patiums and Deirio tells us, that Tho. Aqri- 
aas did apply this Text to Witches, magis ſatis pro- 
babili interpretatione. - 

Anſwer. It this Text be conſidered, it provesno- 
thing atall : for it dothnot charge the'proud and 
drunken Ephraimites; of whom it is ſpoken , that 
they had made an agreement with Hell, but it is 
onely a falle brag of their own ,- to juſtife their 

wick- 
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wickedneſs by a lye : for it isnot poſhble to make 
2 Covenant with Death, which in it (elf is no- 
thing but a meer not being 3 and whereas it is cal- 
ted an agreement with Hell , it may be tranſlated 
as well, it not better in this place , an agreement 
with the Grave ;, and fo the Interlineary Bible hath 
it 3 Tremelius and Fins render it, Pepigimaus 
fadus cune morte , & cum ſepulchro egimus cautum 5 
which they term a Thraſonical hyperbole : and Deo- 
datus by Ttalian Bible hath, Habbiamo fatto lega col 
fepolcra ;, (o likewiſe the Spaniſh Bible tranſlates it, 
Concierto tenemos hecho con Ia muerte,e con la ſepultura 
bazimos acuerdo. | 

It may be wondercd that neither Mr. Perkins 
nor the Jeſuit have' any other or better Texts 
to prove this Contract between the Witch and 
the Devil. But the truth is, it is very little that 
either of them ſay of this great point, but paſ$ 
it over perfunctorily. Perhaps it may be thought 
that King Fames hath ſaid, or brought more and 
better proofs in this point 3 but I do not finde 
that he doth meddle with it at all, but takes it 
for granted that if there be Witches, there muſi 
needs be a Covenant, and fo leaves it without 
further proof, 

A ſecond note is, that the agreement between 
the Witch and the Devil they call a Covenant 
and yet neither of the parties are any way boun 
to perform their part 3 and the Devil, without 
doubt, notwithſtanding all his craft, hath far the 

worlt part of the bargain, The bargain 

Cap.12, runs thus in Mr, P. the Witch as a ſlave 
| binds bineſelf by Vows to believe in the De- 
vil, and to give bim either Body, or Soul, or both, y' 
er 
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der his hand-writing , or ſome part of his Blood. 
The Devil promiſeth to be ready at his vaſſals com- 
mand to appear in the likeneſs of any Creature, #0 
conſult, and to aid bim for the procuring of Plea- 
fare, Honour, Wealth, or Preferment; to go for him, 19 
' carry him any whither, and do any command. 
Whereby we ſee the Devil is not to have benefit of 
his bargain till the Death ofthe Witchz in the mean 
time he is to appear always at the Witches com- 
mand, to go for him, to carry him any whither, 
and to do any command : which argues the 
Devil to be the Witches ſlave, and not the Witch 
the Devils. 

Though it be true which Delrio affirmeth, that 
the Devil is at liberty to perform or break, his -com- 
pai, for that no man can compel him to keep his 
promiſe, yet on the other fide, it 1s as poſhble 
for the Witch to fruſtrate the Devils Contract, 
if he or ſhe have ſo much grace as to repent 3 
the which there may be good cauſe to do, if 
the Devil be found not to perform his promiſe : 
Beſides, a Witch may many times require that 
to be done by the Devil, which God permits 
not the Devil to do; thus againſt his will the 
Devil may loſe his credit, and give occaſion of 
repentance, though he endeavour to the utmoſt of 
his power to bring to paſs whatſoever he hath 
promiſed 3 and ſo fail of the benefit of his bargain, 
though he have the hand-writing, or ſome part 
of the blood of the Witch for his ſecurity, or 
the folemnity before witneſſes, as Delrio 1ma- 


gineth, 
IT am certain they will not ſay that Witch-craft 


is like the fin againſt the Holy Ghoſt, unpardona- 


able, 
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ble: for Mr. Perkins confeſſeth the contrary, and 
Delrio denies it not ; for he allows the 
Lib. 5. Sacrament of the Euchariſt to be admi- 
Set. 18. niſtred to a condemned Witch, with 
this limitation, that there may be about 
four hours ſpace between the Communion, and 
the Execution, in which time it may be pro- 
bably thought that the Sacramental Species (as they 
call it) may be conſumed. | 

3. Delris in his {ccond Book, and fourth Queſtt- 
on, gives this Rule, which he faith 25 common to 
all Contrafts with the Dewl, That firſt they muſt de- 
ny the Faith, and Chriſtianiſm, and Obedience to God, 
.and rejef the patronage of the Virgin Mary, and re- 
-vite her. To the ſame purpoſe Mr. Perkzns affirms 
that Witches renounce God and their Baptiſm. But 
it this be common to all Contracts with the Des 
vil, it wilt follow that none can be Witches but 
fuch as have tr{t:-been Chriſtians, nay and Roman 
Catholiques, it Delrio (ay true 3 for who elſe can re- 
nounce the patronage of the Virgin Mary ? And 
what ſhall be ſaid then of all thoſe Idolatrous Na- 
tious of Lapland, Finland, and of divers parts of 
Africa,and many other Heathenilh Nations , which 
our Travellers report to be full of Witches ? and 
indeed, what need or benefit can the Devil gain by 
contracting with thoſe Idolaters,, who are ſurer his 
own, than any Covenant can make them ? 

4. Whereas -it' is {aid that Witchcraft is an 
Art working wonders, it muſt be underſtood that 
the art muſt be the Witches Art, and not the 
Devils, otherwiſe it is no Witch-cratt, but Devils- 
crati, It ts conteſſed on all hands, that tne Witch 


doth not work the wonder, but the Devil onely, 
Ic 
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Tt is a rare Art for a Witch by her Art to be a- 
ble to do nothing her ſelf, but to command an- 
other to practiſe the Art. In other Arts, Mr. 
Perkins confeſſleth that the Arts Maſter is able 
by himſelf to pradtiſe his Art, and to do 
things belonging therennto without the help GCap.1. 
of another, but in this it is otherwiſe — SeCt.4. 
the power of effeing ſtrange works doth not 
flow from the «kill of the Witch, but is derived wholly 
from Satan. To the fame purpoſe he 
ſaith, that the means of working wonders Cap.4. 
are Charms uſed as a Watch-word to the Scct.1. 
Devil to cauſe him to work wonders : {0 
that the Devil is the worker of the wonder, and 
the Witch but the Counſellour, Perſwader , or 
Commander of it, and onely acceflary before the 
Fact, and the Devil onely principal. Now the 
difficulty will be, how the acceſſary can be dzely 
and lawfully convicted and attainted according as 
our Statute requires, unleſs the Devil, who is the 
Principal, be firſt convicted, or at leaſt outlawed 3 
which cannot be, becauſe the Devil can never be 
lawfully ſummoned according to the rules of our 
Common-law. For further proot that the Devil 
is the principal in all ſuch wonders, I ſhall ſhew 
it by the teſtimony of King Fames, in a caſe of 
Maurther, which is the moſt capital crime our Laws 
look upon. Firſt, he tells us that the Devil teaches 
Witches how to make Pictures of Wax and Clay, 
#hat by the roſting thereof the perſons that they bear 
the Name of may be continually melted, or dried away 
by continual ſickneſs — not that any of theſe means 
which he teacheth them ( except poyſons, which are 
eompoſed of things natural) can of themſelves help 


any 
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anything to theſe turns they are imployed in, 
Lib.2. Secondly,King ame affirms that Witches 
Cap.5. can bewitch, and take the life of Men oy 
Women by roſting of the Piftures,, which is 
very poſſible to therr Maſter to perform : for althongh 


that infirument of Wax have no vertue in the turn © 


doing , yet may he not very well, by that ſame mea- 
ſure that his conjured Slave melts that Wax at 
the fire, may he not I ſay at theſe ſame times, ſub- 
zilly as a ſpirit, ſo weaken and ſcatter the ſpirits of 
life of the patient, as may makg him on the one part 
for faintneſs to ſweat out the humours of his bady + and 
on the other part , for the not concurring of theſe ſpirits 
which cauſe his digeſtion, ſo debilitate bis ſtomack, that 
bis humour radical continually ſweating out on the one 
part, and no new good Suck being put in the place 
thereof for lack, of digeſtion on tbe other , be at laſt 
ſhall vaniſh away even as his Pifture will do at dhe Fire, 
Here we ſee the Picture of Wax, roaſted by the 
Witch, hath no vertue in the Murdering, but 
the Devil oncly. It is neceſſary in the firlt place 
that it be duly proved that the party Murther'd 
be Murthered by the Devil : for it is a ſhame to 
bely the Devil 3 and it is not poſſible to be proved, 
if it be Subtilely done as a Spirit. 

5. Our Dctiners of Witch-craft diſpute much, 
whether the Devil can work a Miracle : they rc- 
folve he can do a Wonder, but not a Miracle ; 
Mirum, but not Miraculum. A Miracle, faith Mr. 
Perkins, is that which is above or againſt nature fim- 
ply > a Wonder is that which proceeds not from the ordi- 
nary courſe of nature, Delrio will have a Miracle to 
be preter, or ſupra nature create vires : both ſeem 
to agree in this, that he had need be an admixable 
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or profound Philoſopher , that can diſtinguiſh bes 
tween a Wonderand a Miracle 3 it would poſe Ari- 
ftotle himſelf, to tell us every thing that can be 
done by the power of Nature , and what things 
cannot 3 for there be daily many things found out, 
and daily more may be , which our Fore-fathers 
never knew to be poſhble in Nature. Thoſe that 
were converted by the Miracles of our Saviour, ne- 
ver ſtayed to enquire of their Philoſophers what che 
power of Nature was it was fufhcient to them, 
when they ſaw things done, the like whereof they 
had neither ſeen nor heard of, to believe them to 
be Miracles. 

6, It is commonly believed and affirmed by 
Mr. Perkins , that the cauſe which moves the De- 
vil to bargain with a Witch, is a deſire to obtain 
thereby the Soul and Body+of the Witch. But 
I cannot ſee how this can agree with another 
. Doctrine of his, where he ſaith, The Precepts of 
Witch-craft are not delivered indifferently to every 
Man, but to his own ſubjefts the wicked ; and aot to 
them all, but to ſpecial and tried ones, whom he moſt 
betruſteth with his" ſecrets , as being the fitteſt to 
to ſerve his turn, both in reſpect of their willingneſs to 
learn and prafiiſe , as alſo for their ability to become In- 
ftruments of the miſchief be intendedh to others. All this 
argues, the end of the Devils rules of Witch-craft is 
not to'gain Novices for new Subje&ts, but to make 
uſe of old ones to ſerve his turn. 

7. The laſt clauſe of Mr. Perkins definition is, 
that Witch-craft doth work wonders ſo far as God 
all permit. ſhould here defire to have known whe- 
ther Mr. Perkins had thought that God doth permit 
farther power to the Devil upon his contracting, 
with 
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with the Witch, than he had before the Contract * 
for if the Devil had the ſame permiſſion before 
the Contract, then he doth no more miſchief 
upon the Contract, than he would have gladly 
done before, fceing, as Mr. Perkins faith, The 
Devils malice towards all Men is of fo 
Cap.7. high a degree, that he cannot endure they 
ſhould enjoy the World, or the benefits of 
this life (if it were poſſible) ſo much as one hour. 
But yet afterward I fhnde Maſter . Perkins is more 
favourable to the Devil, where he writes, that if 
the Devil were not ſtirred up and provoked by the Witch, 
be would never do ſo much burt as he doth; 


Of the Diſcerning and Diſcovery of a Witch. 


Magiſtrate, ſaith Mr. Perkins, may 

Cap.7. not take upon him to examine whom 
Sect. I. and how he willeth of any Crime , nor to pro- 
ceed upon ſlight cauſes, or to ſhew bis Autho- 

rity, or upon ſiniſter reſpects, or to revenge his malice, or 
to bring parties into danger and ſuſpition 3 but he muſt 

proceed upon ſpecial preſumptions. * 

Car He calls thoſe preſumptions, which do at 
Ir oh leaſt probably and conjefturally note one to be 
Chet. a Witch, and are certain figns whereby the 
Witch may be diſcovered. I cannot but wonder that 
Mr. Perkins ſhould fay , that preſumptions do at 
leaſt probably and conjecturally note , and are cer- 
tain ſigns to diſcover a Witch 3 when. he confeſfleth, 
that though preſumptions give occaſion to examine, yet 
they are no ſufficient cauſes of convittion : and 
though preſumptions be never ſo ſtrong , yet they are 
not proofs ſufficient for Conviction, but onely for Exa- 
minge 
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ination. Therefore no credit is to be given to thoſe 
preſumptions he reckons up. 1. For common fame, 
it falls out many times, ſaith he, that the innocent may 
be ſuſpefied , and ſome of the better ſort notoriouſly de- 
famed. 2. The teſtimony of a fellow-Witch, he confeſ- 
ſeth, doth not probably note one to be a Witch. The like 
may be ſaid of his third and fourth preſumption, if 
after curſing, or quarrelling, or threatning, there follow 
preſent miſchief. And the fifth preſumption is more 
frivolous, which is, if the party be the Son or Dangh- 
ter,or Servant, or Friend, neer neighbour , or old com- 
panion of a Witch, The ſixth preſumption Mr. Perkins 
dares hot, or is loath to own, but faith, Some add, 
if the party ſuſpeted have the Devils Mark, and yet 
he reſolves, if ſuch a Mark be deſcried , whereof no 
evident reaſon in nature can be given , the Magiſtrate 
may cauſe ſuch to be examined, or take the matter in- 
to bis own hands, that the truth may appear , but he 
doth not teach how the truth may be made to ap- 
pear. The laſt preſumption he names, is, if the 
part examined be unconſtant , or contrary to himſelf, 
ere he confeſſeth, a good man may be fearful in 4 
good cauſe , ſometimes by nature , ſometimes in re- 
gard of the preſence of the Fudge , or the greatneſs of 
the Audience ſome may be ſuddenly taken, and others 

want that liberty of ſpeech which other men have. 
Touching Examination, Mr. Perkins names two 
kinds of proceedings , either by ſimple Bueſtion, or 
by Torture : Torture, when beſides the enquiry by words, 
the Magiſtrate uſeth the Rack,, or ſome other violent 
means to urge Confeſſion z, this he faith , maybe law- 
Fully uſed, howbeit not in every caſe , but onely upon 
ſtrong and great preſumptions , and when the party is 
obtinate, Here it may a noted , that it ” not 
AW» 
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Jawful for any perſon, but the Judge onely, to allow 
Torture : ſuſpitious Neighbours may: not. of thcir 
own heads, uſe either Threats, Tecrors, or Torturcs. 
I know not any one of thoſe prcfumptions before- 
cited, to be ſufficient to warrant a Magiſtrate to 
uſe Torture 3 or whether when the party conſtant- 
ly denies the Fact, it muſt be countcd obſtinacy, 
In caſe of Treaſon ſometimes, when the main 
Fad hath been either confeſſed , or by ſome infal- 
lible proofs manifeſted, the Magiſtrate, for a farther 
diſcovery of ſome circumſtance of the Time , the 
Place, and the Perſons, or the like, have made uſe 
of the Rack: and yet that kind of torture hath 
not been of antieat uſage in this Kingdom 3 for if 
my memory fail not , I have read , that the Rack 
hath been called the Duke of Exctcrs Darghter, and 
was firſt uſed about Hen. 6. days. 

From preſumptions, Mr. Perkins proceeds to 
proofs of a Witch and here he hath a neat dis 
ſtintion of proots, leſs ſufficient, Or more ſufficient 3 
by leſs ſufficient he meaneth inſufficient , but gives 
them this mild and (txavge phraſe of leſs ſuthcient , 
that it may not diſpleaſe {uch friends (as I conceive) 
allow thoſe leſs ſufhcient proofs for ſufficient,though 
be reckons them for no better than Witch-cratt, 
Thoſe unſufficient ſufficient proofs are weaker and 
worle than his preſumptions, which he confefſeth 
axe no proots at all; yet we muſt reckon them up. 
His firlt leſs ſufficient proof is , The antient trial by 
taking red-hot Irons.or putting the hand in hot ſcalditig 
eater; this,he faith, hath been condemned for Diabolt- 
cal aid wicked, as in truth it s : for an innocent man 
may thereby be condemned; and a rank, Witch ſcape un- 
puniſbed, A lccond inſufficient proof is, Scratching 
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of the ſuſpefed party , and the preſent recovery there- 
pon. A third is, the burning the thing bewitched , 
4s a Hog, an Ox, or other Creature, it is imagined a 
forcible means to cauſe the Witch to diſcover her ſelf. 
A fourth , i the burning the Thatch of the ſulpeGed 
parties Houſe, The fifth leſs ſufficient proof is, the 
binding of the party hand and foot , and caſting croſs- 
ways into the water , if ſhe ſinks, ſhe is counted inno- 
cent \ if ſhe float on the water and fink not , ſhe is ta- 
ken for a Witch, convifted, and puniſhed. The Ger- 
mans uſed this Tryal by cold water 3 and it was 
imagined, that the Devil being moſt light, as par- 
ticipating more of Air than of Water , would hold 
them up above the water , either by putting him- 
{clt under the Witch.,and lifting her up, as it were 
with his back, or by uniting himſelf,and poſleiting 
her whole body. 

All theſe leſs ſufhcient proofs, faith Mr. Perkins, 
are ſo far from being ſufficient , that ſome of them, if 
not all, are after a ſort praftices of Witch-craft, having 
no power by Gods Ordinance. Hereby he condemns | 
point-blank King James's judgment, as favouring 
of Witchriaft, in allowing of the Tryal of a Witch 
by ſwimming as a principal proof. And as I take 
it,” he condemns himſelt alſo, except he can find 
any Ordinance of God , that the having of an in- 
curable and inſenſible mark or ſore, ſhall be a pre- 
ſumption, or certain ſign of a Witch, + 

A ſixth leſs ſufficient proof, is the Teſtimony of a 
Wizard, Witch, or cunning man , who is gone or ſent- 
wnto, and informs that he canſhew in a glaſs the Face 
of the Witch. This accuſation of a Witch by an- 


other Witch, Mr. Perkins denies tobe ſufficient > and 
be puts this caſe : If ar Devil appear to a grand Ju- 
2 ry, 
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ry, in the likeneſs of ſome known man , and offer to 
take bis Oath that the perſon in queſtion is a Witch , 
ſhould the Enqueſt recerve his Oath or accuſation to 
condemn the party ? He anſwers, Surely no, and yet 
that is as much as the Teftimony of another Witch, who 
onely by the help of the Devil revealeth the Witch : if 
this ſhould be taken for a ſufficient proof , the Devil 
would not leave one good man alive in the world. 

This diſcrediting of the Teſtimony of a Witch, 
takes away the other (for he hath but two) of King 

ames main proots for the diſcovery of a Witch for 
he ſaith,}V/Þo but Witches can be provers,and ſo witneſ- 
ſes of the doings of Witches ? and to the ſame pur- 
poſe Mr. Perkins himſelf confeſſcth , that the Pre- 
cepts of Witch-craft are-not delivered , but to the De- 
vils own Subjetts.the wicked. 

A ſeventh leſs ſufficient proof is, when a man in 
open Court affirms, ſuch a one fell out with me , and 
curſed me,threatuing T ſhould ſmart for it in my perſon 
or goods \ upon theſe threats,ſuch Evils and Loſſes pre- 
ſently befel me ,, this #4 no ſure ground for Convidtion , 
faith Mr. Perkins , for it pleaſeth God many times to 
lay bis Hands upon mens perſons and goods, without the 
procurement of Witches ; and yet ſaith Mr. Perkins, 
Experience ſhews, that ignorant people will make ſtrong 
proofs of ſuch preſumptions., whereupon ſometimes Ju- 
rors do give their VerdiQ againſt parties innocent. 

The laſt leſs ſufficient proot is, if a man being ſick, 
pon ſuſpition will take it on his death , that ſuch a one 
hath bewitched him, it is of no moment, (aith Mr. Per- 
kins >, it is but the ſuſpition of one man for himſelf,and 
is of no more force than another mans word againſt him. 

All theſe proofs , ſaith Mr. Perkins , which men in 
place have ordinarily uſed, be either falſe or inſuſfict- 
ent ſigns, At 
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At the laſt Mr, Perkins comes to his moe ſuffici- 
ent proofs, which are in all but two. The confcth- 
on of the Witch , or the proof of two witneſſes. 
Againſt the confeſſion of a Witch, Mr. Perkins con- 
fefſeth, it is objefted, that one may confeſ5 
againſt himſelf an untruth , being urged by Chap.7. 
Force or threatning, or by defire upon ſome ScCct. 1. 
grief to be out of the IVorld or at leaſt be- 
ing in trouble, and perſwaded it is the beſt courſe to 
ſave their lives and obtain their liberty , they may»upon 
ſimplicity be induced to confeſs that they never did, even 
againſt themſelves. The truth of this Allegation 
Mr. Perkins doth not deny, but grants .it, in that his 
Anſwer is, That be doth not ſay a bare Confeſſion is 
ſufficient, but a Confeſſion after due Examination ta- 
ken upon pregnant preſumptions, But if a bare con- 
feſhon be not a ſufficient proof, a pregnant pre- 
ſumption can never make it ſuch; or if it could, 
then it would not be a ſufficient proof. For the far- 
ther weakning of the confetſion of a ſuſpected 
Witch , we may remember what Mr. Perkins hath 
formerly anſwered,when it was alleadg- 
ed, that zpon a melancholy humour , ma- Cap. 7. 
ny confeſs of themſelves things falſe and Sect. 1. 
impoſſible, That they are carried through 
the Air in a moment , that they paſt tbrough key-holes 
and cleffs of Doors \, that they be ſometimes turn'd in- 
to Cats, Hares, and other Creatures, and ſuch like , 
all which are meer fables,and things impoſſible. Here 
Mr. Perkins anſwers, that when Witches begin to 
make a League , they are ſober and ſound in under- 
ſtanding \ but after they be once in the League , their 
reaſon and underſtanding may be depraved,memory weak: 
ned, and all the powers of their Soul blemiſhed > they 
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are deluded, and ſo intoxicated, that they will run into 
a thouſand of phantaſtical imaginations , holding them- 
ſelves to be transformed into the ſhapes of other Crea- 
tures, to be tranſported in the Air , to do many 
ſtrange things which in truth they do not. 

Now Mr. Perkins will confeſs, that the Exami- 
nation and Confeſſion of a ſuſpected Witch, is al- 
ways after ſuch time as her Covenant is made ; 
when ſhe is by his Confeſhon deluded , and not fit 
to give teſtimony againſt her ſelf, 

His ſecond more ſufficient proof (he faith, if the 
party will not confeſs , as commonly it falleth out ) is 
two witneſſes avouching upon their own knowledge.either 
that the party accuſed hath made League with the De- 
vil , or hath done ſome known praftices of Witch-craft, 
or bath invocated the Devil , or deſired his help. But 
if every man that hath invocated the Devil, or de- 
ſired his help, muſt have formerly made a League 
with him , then whole Nations are every man of 
them Witches; which I think none will ſay. 

As for the League, and” proof of Witchraft, 
Mr. Perkins confeſſeth , Some may ſay, If theſe be the 
onely ſtrong proofs for the Conviftion of a Witch , it 
will be then impoſſible to put any one to death \, becauſe 
the League with Satan is cloſely made, and the prafti- 
ces of Witch-craft are alſo very ſecret , and hardly can 
a man be brought, which upon his own knowledge can 
aver ſuch things. To this Mr. Perkins anſwer is a 
confciſion : that howſoever 'the ground and pradtice be 
ſecret, and be to many unknown , \yet there is a wayto 
come to the knowledge thereof. — Satan endeavoreth the 
diſcovery, and uſeth all means to diſcloſe . Witches. 
This means he ſpeaks of ſhould be in the power of 
the Judge , or elſe it is no help for the Diſcovery of 
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a Witch, but onely when the Devil pleafeth. I do 
not find he-proves that it is uſual with Satan to en- 
deavour any ſuch Diſcovery 3 neither do I ſee how 
it is pra&icable by the Devil : for either he muſt do 
it by his own xclation- or reportz which as it cannot 
be proved he ever did , foit is vain, and to no 
purpoſe if he do it 3 for Mr, Perkjns hath difcredi- 
ted the teſtimony of the Devil, as invalid , and of 
no force for conviction : or elſe the Devil muſt dif- 
over it by ſome ſecond means 3 and if there had 

een any ſuch ſecond means uſual , Mr. Perkins 
would have taught us what they are, and nor 
have left us onely to his two more {ufficient proots, 
which he conteſ{eth are not infallible. 

King Fames tells us, that the Devils fiyſ 
diſcovering of himſelf for the gaining of a Lib. 2, 
Witch , is either upon their walking ſolitari- Cap.2, 
ly in the Fields, or elſe lying pauſing in their 
bed , but always without the company of any other ; 
and at the making of Circles and Conjurations , none 
of' that craft will permit any others to behold > when 
the Devil and his Subjects are thus cloſe and fecret 
in their actions, it cannot be imagined that he will 
uſe all means to diſcover his moſt ſpecial and truſtt- 
eſt Subjects : and though Mr. Perkzns tells 
us, that by vertwe of the Precontra#, the De= Cap.7. 
oH is cock-ſure of his inſtruments, yet Scct.2, 
within a few lines he changeth his note, 
and faith, Though he have good hope of them, yet he 
Is not certain of their continuance, becauſe ſome by the 
mercy of God have been reclaimed and freed from bis 
Covenant. Beſides, he confefleth, the Devil ſuffereth 
ſome to live long undiſcloſed , that they may exerciſe the 


greater meaſure of bis malice in the world. It xe- 
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mains, that if the two true proofs of Mr. Perkins, 
which are the Witches Confeſſion, or ſufficient wit- 
neſles.fail,we have not warrant as he ſaith,in the word, 
zo put ſuch an one to death. Os —_— 
I conclude this point in the words of Mr. Per- 
kins I adviſe all Furors, that as they be diligent in 
the zeal of Gods glory, ſo they would be careful what 
they do , and not to condemn any party ſuſpeded upon 
bare preſumptions, without ſound and ſufficient proofs , 
that they be not guilty through their own raſhneſs , of 
ſhedding innocent blood. = ROS 
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Of the Hebrew Witch. 


N Det. 18. The Witch is named with divers 
other ſorts of ſuch as uſed the like unlawfull 
Arts 3 as the Diviner, the Obſerver of times, an 
Inchanter, a Charmer, a Conſulter with a fami- 
liar Spirit, a Wifard, or a Necromancer. The 
Text addeth. All that do theſe things are an abomina- 
tion to the Lord, and becauſe of theſe abominations, 
the Lord thy God doth drive them| the Nations] 
out from before thee, It we deſixe to know what 
thoſe abominations of the Nations were, we are 
told in general in the 14. Verſe of the fame 
Chapter : Theſe Nations hearkened unto obſervers of 
times, and unto Diviners. There is no other crime 
in this Chapter laid to the charge of all, or any 
of theſe practiſers of ſuch unlawful Arts, but of 
lying Propheſies , and therefore the Text addeth, 
The Lord thy God will raiſe up unto thee a Prophet 
from the midſt of thee, of thy Brethren, like unto me, unto 
him ſhall ye bearken, and not to the Diviners, Wiſards, 
Charmers, &C. | 


Setting alide the caſe of Fob (wherein God 
gave a ſpecial and extraordinary Commiſhon) I 
do not finde in Scripture that the Devil, or Witch, 
or any other,had power ordinarily permitted them, 
either to kill or hurt any man, or to meddle 
with the Goods of any: for though, for the trial 
of the hearts of men, God doth permit the De- 
vil ordinarily to tempt them yet he hath no 

= Com- 
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Commiſſion to deſtroy the Lives or Goods of 
men 3 It is little leſs than blafphemy to ſay any 


fuch thing of the admirable providence of God, 
whereby he preſerves all his Creatures. 


It was crime ſufficient. for all thoſe praQti- 
cers of unlawful Arts, to delude the people 
with falſe and lying Prophcfics, thereby to make 
them forget to depend upon God, and to have 
their Souls turn after ſuch as bave F amiliar $ pirits, 
and after Wiſards, to go a whoring after them. as 
the Loxd faith, Levit. 20.6. This {piritual whore- 
dome is flat 18olatry, i in the common phraſe of 
the Old Teſtament ; and thoſe that be enticers 
to it, thereby endeavour to deftroy the Souls of 
the People, and are by many degrees more wor- 
thy of death, than thoſe that oncly' deftxoy the 
Bodies or Goods of men. 


If there were a Law that every one ſhould be 
put to Death, or puniſhed, that ſhould adviſedly 
endeavour to perſwade men that they are skilfu} 
in thoſe forbidden Arts, or in foretelling of things 
to come, or that they have Mawes os, with the 
Devil, and can thereby murther or deſtroy mens 
Goods : z I ſhould never deny ſuch a Law to be 
moſt conſonant and agreeing with the Law of 
Moſes. 


But becauſe T may be thought by ſome a favou- 
xer of theſe forbidden Arts, . ith. want of un- 
derſtanding the Scripture about” the quality of 
them 3 I have made choice of a Man who is no 
friend to Witches, and whoſe learning in this 


point 
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point will not be denied. In his own words I 
ſhall ſet down, what either out of the Hebrew 
Names of thoſe prohibited Arts, or out of the ex- 
poſition of the Jewiſh Doctors can be gathered 


v 


for the underſtanding of them. 


A Diviner, in Hebrew, a Forxclcer, or 4; " 
Preſager , a Foreteller of things to s inſroort 
come, as doth a Prophet — The He- > ag 
brews take a Diviner to be one that oO 
doth things whereby he may forete] things to 
come, and ſay. Such a thing ſhall be , or not be, 
or ſay, It is good to do ſuch a thing —The means 
of Divining z ſome doing it with Sand, ſome 
with Stones, ſome by lying down on the Ground, 
{oine with Iron, ſome with a Staff — He that ask- 
&d of a Diviner, is chaſtiſed with ſtripes. : 


2, An obſerver of times, or Soothſayer, an Ob- 
ſerver of the Clouds, a Planetary, or an obſerver 
of the flying of Fowls, an Augur. As the Di- 
viners were carried much by inward and Spi- 
ritual Motions, ſo theſe by outward Obſervations 
in the Creatures. The Hebrews ſay, they were 
ſuch as did fet times for the doing of things, 
ſaying , Such a day is good, and ſuch a day is 


naught. 


3. An Obſerver of Fortunes, one that curiouſly 
{earcheth ſigns of good or evil luck, which are 
learned by Experience: the Hebrew is, to hnde 
out by Experience; Whereupon the word here 
uled 1s one that too curiouſly obſerveth, and a- 


buſeth things that do fall out, as lucky or un- 
? | lucky 
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lucky, The Hebrews deſcribe it thus, as if one 
ſhould ſay, Becauſe the morſe] of Bread is fallen 
out of my mouth, or my Staff out of my hand, 
I will not go to ſuch a place : becauſe a Fox paſſed 
by on my right hand, I will not go out of my 
Houſe this day. Our new Tranſlation renders this 
word an Inchanter. 


4. A Witch, a Sorcerer, {uch as do bewitch the 
Senſes or minds of Men , ' by changing the forms 
of things to another hew. The Hebrew word 
for a Witch properly ſignifies a Jugler, and is 
derived from a word which ſignifies changing or 
terning > and Moſes teacheth, Exod.7. that Witches 
wrought by Enchantments, that is. by ſecret Sleights, 
Frglings, Cloſe conveyance, or of Gliſtering like the 
flame of Fire, or a Sword, wherewith Mens Eyes were 
dazled. 


5. A Charmer, or one that conjureth Conju- 
rations 3 the Hebrew lignifies conjoyning or conſoci- 
ating — The Charmer is {aid to be he. that ſpeak- 
eth words of a ſtrange Language, and without 
ſenſe 3 that if one fay ſo or ſo unto a Serpent, 
it cannot hurt him; he that 'whifpereth over a 
wound , or that readeth over an Infant that it 
may not be frighted, or layeth the Bible upon a 
Child that it may ſleep. 


6, A Wiſard or cunning Man, in Hebrew 
named of his knowledge or cunning — The He- 
brews deſcribe him thus, That he put in his mouth 
a bone of a Bird, and burned incenſe, and did 
other taings until he fell down with ſhame, and 

{pake 
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ſpake with his mouth things that were to come 
to pals. 


7. A Necromancer, one that ſeeketh unto the 
Dead : of him they fay, he made himſelf hun- 
gry, and went and lodged among the Graves, 
that the dead might come unto him in a Dream, 
and make known unto him that which he asked 
of him 3 and others there were that clad themſelves 
with Cloaths for that purpoſe , and ſpake certain 
words , and burned Incenſe, and flept by them- 
ſelves; that ſuch a dead perſon might come and 
talk with them in a dream. 


8. Laſtly, The Conſulter with Familiar Spirits, in 
Hebrew,a Conſelter with Ob, applied here to Magi- 
tians ,- who poſſeſſed with an evil Spirit, ſpake with 
a hollow voice as out of a bottle. —The Hebrews 
explain it thus, That he which had a Familiar {pi- 
rit ſtood and burned Incenſe, and held a rod of 
Mirtle-tree in his hand, and waved it , and ſpake 
certain words in ſecret , until he that enquired did 
hear one ſpeak unto him , and anſwer him touch- 
ing that he enquired, with words from under the 
Earth, with a very low voice, &c. Likewiſe, one 
took a dead mans Skull and burnt Incenſe thereto, 
and inchanted thereby till he heard a very low voice, 
&c. This Text in our Engliſh Tranſlation being 
expounded a Familiar Spirit , and ſeconded by the 
Hiſtory of the Woman of Endor, may ſeem a firong 
evidence that the Devil covenanted with Witches : 
but if all be granted that can be delired, that this 
Familiar Spirit fignifies a Devil, yet it comes not 
bome to prove the main point 3 for it is no mm 

tnat 
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that the Familiar Spirit enter d upon Covenant, 
or had or conld give power to others to kill the 
perſons , or deſtroy the Goods of others. King 
James confeſſeth, the Devil can make ſome to be poſ- 
ſeſſed, and ſo become very Demoniaques, and that 
ſhe who had the ſpirit of Python in Acts 16, where- 
by ſhe conquefted ſuch gain to her Maſter 3 that Spirit 
was not of ber own raifing or commanding, as ſhe plea- 
ſed to appoint, but fpake by her Tongue as well privately 
as publickly. We do not find the Pythoneſſe con- 
demned or reproved, but the unclean Spirit com- 
manded in the Name of Feſus Chriſt to come out of her. 
The Child which was too young to make a Covenant 
with the Devil, was poſſeſſed with a dumb and deaf 
Spirit, and the Devil charged to come out, and enter no 
more into him, Mark 9. 4 Daughter of Abraham 
(that is, of the Faith of Abraham) was troubled 
with a ſpirit of infirmity eighteen years, and bowed to- 
gether that ſhe could not lift her ſelf up, Luke 13: 
IO, 16, 


It is obſervable. that in Der. 18. where all the 
unlawful Arts are reckoned up , and mot fully pro- 
hibitced, the crime of them is charged upon the 
practifers of thoſe Arts 3 but the crime of having 
a Familiar Spirit is not there condemned , but the 
conſulter of a Familiar Spirit 3 ſo in Levit. 19. 3I. 
the prohibition is, Regard not them that have Famt- 
liar Spirits , and fo in Levit. 20. 6. The Soul that 
turneth after ſuch as have Familiar Spirits ;, {o that 
it was not the having, but the conſulting, was con= 
demned. 


If we draw nearer to the words of the Text, it 
will 


am. at an Im a> @ Moor. oo 4am ow A on O©n' am a awaaet .cc. tas aft. a mod iis... 


an Engliſh a»d Hebrew Witch. 339 


will be found, that theſe words, a Conſalter with a 
Familiar Spirit, axe no other than a Conſulter with 
Ob ; where the queſtion will be what Ob ſignifieth, 
Expoſitors agree , that originally 0b fignifieth a 
Bottle , and they ſay is applyed here to one poſſe(- 
{ed with an evil Spirit , and ſpeaketh with a hol- 
low voice as out of a Bottle : but for this I find no 
proof they bring out of Scripture, that faith, or ex- 
poundeth that Ob fignifieth one poſſeſſed with a 
Familiar Spirit in the Belly 3 the onely proof is , 
that the Greek Interpreters of the Bible Tranſlate 
it Engaſtromuthi, which is , ſpeaking in the Belly 3 
and the word anciently,and long before the time of 
the Septuagint Tranſlators , was properly uſed for 
one that had the cunning or flight to ſhut his 
mouth , and ſeem to ſpeak with his Belly 3; which 
that it can be done without the help of a Familiar 
Spirit, experience of this Age ſheweth in an Irifh- 
man. We donot find it {aid , that the Woman of 
Endor did fore-tell any thing to Saul , by the hol- 
low voice of a Familiar Spirit in her Belly ; neither 
did Saxl require , nor the Woman promiſe ſo to 
anſwer himz but he required, Bring me him up who I 
ſhall name unto thee, and ſhe undertook, to do it 3 which 
argues a defire in Saxl to conſult with the dead, 


which is called Necromancy, or conſulting with the 
dead. 


But it hath been faid, ſhe raiſed the Devil in 
Samuels likeneſs, yet there is no ſuch thing faid in 
the Text ; when the Woman went about her work, 
the hr{t thing noted is, that when ſhe ſaw Samuel, ſhe 
cryed out with a loud voice : An Argument ſhe was 
frighted with ſecing ſomething (I did not expect 
to 
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to ſee: it is not (aid, that when ſhe knew Sal, but 
when ſhe ſaw Sammel.ſhe cryed out with a lowd woice; 
when ſhe knew Saul.ſhe had no reaſon to be afraid, 
but rather comforted, for that ſhe had his Oath for 
her ſecurity: 


It may well be, that if either ſhe had a Famili- 
ar Spirit, or the Art of hollow-ſpeaking , her in- 
tention was to deceive Saxl., and by her ſecret voice 
to have made him believe, that Samuel in another 
room had anſwered him 3 for it appears that Saul 
was not in the place where ſhe made a (hew of 
railing, Samuel: for when ſhe cryed out with a loud 
voice, Saul comforted her , and bid her not be 
afraid; and asked her what ſhe ſaw ? and what form 
is he of ? which queſtions need not have been, if 
Saul had been in the Chamber with the Witch 
King Fames contefſeth , that Saul was in another 
chamber at the conjuration \ and it 1s likely the woman 
had told Sax] the had feen ſome feartul fight, which 
made him ask her what ſhe ſaw? and her anſwer 
was , ſhe ſaw gods aſcending out of the Earth, and 
it may be underſtood, that Angels waited upon S4- 
mel, who was raiſed by God, and not any Pup- 
pets or Devils that ſhe conjured up 3 otherwiſe, the 
words may be Tratiflated as Deodat in the Mar- 
gent of his Ttalian Bible hath it, She ſaw a Man of 
Majfty or Divine Authority aſcend, un* huomo di Ma- 
jeſta 6 4 Authorita Divina , which well anſwers the 
queltion of what form is he of ? which is in the ſin- 
gular.not in the plural number. 


We find it faid in Zſay 29. 4. Thou ſhalt be 
brought down, and (halt ſpeak, out of the ground, 


and 
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and thy ſpeech ſhall be low out of the duſt, and thy 
voice ſhall be as one that hath a Fimiliar Spirit out of 
the ground, and thy ſpeech ſhall wiſper out of the Earth , 
which argues, the voice of Ob was out of the 
Earth, rather than out of the Belly ; and ſo the 
Hebrew Expoſition which I cited before athrms. 
Some learned have been of Opinion that a natural 
reaſon may be given why in ſome places certain 
exhalations out of the earth may give to ſome a 
prophetical ſpirit. Add hereunto, that ſome of 
the Heathen Oracles were faid to ſpeak out of 
the Earth : and among thoſe five forts of Necro- 
mancy, mentioned by Doctor Reynolds, in his 76 
Lecture of his cenſure of the Apocryphals, not any 
of them is ſaid to have any Spirit in their Belly. 
The Romanitts, who are all great affirmers of the 
power of Witches, agree, that the ſoul of Samuel 
was {ent by God to the Woman'* of Ender : to 
this not onely Delrio, but Bellarmine before him 
ees. That true Samwel did appear as {ent by 
od, as he ſent Elias to Ochoſias King of Iſrael, 
who being fick ſent to conſult with Beelzebub the 
God of Echron, may appear, for that Samuel is 
{o true and certain in his prediction to Sar! 
which no-Witch, no Devil could ever have told : 
for though-the Wiſdome and Experience of the 
Devil do- enable him to conje&ure probably of 
many events, yet poſitively to ſay, To morrow tho 


and thy Sons ſhall die; is more than naturally the 
Devil could know. 


Mr. Perkjns confeffeth the Devil could not fore- 
tel the” exa& time of Sarls death 3 and: therefore 
he anſwers, that God revealed to- the Devil as 

Aa his 
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his Inftrument $als overthrow, by which means, 
and no other, the Devil was enabled to foretel the 
death of Sal, Here Mr. Perkins proves not that 
Satan was appointed by God to work Sauls over- 
throw, or that jt was made known to him when 
it ſhould be done, 


As the reſt of the Speech of Samuel is true, 
{o theſe words of his, Why haſt thou diſquieted me 
to bring me up ? may bealſo true z which cannot 
be, it it be ſpoken by the Devil; or why ſhould 
the Devil tell truths in all other things clſe, 
and lic onely in this, I know no reaſon. DoGtor 
Reynolds preſſeth theſe words againſt the appear- 
ivg of Samuel, thus : If Samuel had ſaid them, he 
had lied , but Samnel could not lie, for Samuel could 
not be diſquieted, nor raiſed by Saul, It is true, 
God onely raiſed. Samwel effeually, but occaſionally 
Saul might raiſe him. But, ſaith Do&tor Reynolds, 
though Saul was the occaſion, yet Samuel could not 
iraly ſay that Saul had diſquieted him ; for bleſſed 
are they that die in the Lord, ſaith the Spirit, becauſe 
tbey reſt from their labours ; and Samuel was no more 
to be diſquieted (if he were ſent by God.) than Mo- 
(es and Elias were when they appeared to ſhews the 
Glory of Chriſt, Mat. 17. Anſwer. It did not diſ- 
pleaſe Samnel to be employed in the Office of an 
Angel, but he obeyed God gladly; yet fince the 
occalion of his appearing diſpleaſed God, it might 
for that cauſe diſpleaſe alſo Samwel. Beſides, we 
necd not underſtand the difquicting of Samwels 
mind, but of his body, by not ſuffering it to reſt 
in peace after death , according to the common 
and uſual condition of Mankind : this ſenfe the 


Ori- 
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Original will well bear. Again, it cannot be be- 
lieved that the Devil would ever have preachcd 
{o Divine and excellent a Sermon to Saul, which 
was able to have convertcd, and brought him to 
Repentance 3 this was not the way tor the devil to 
bring either Sax! or the woman to renounce God, 
Laſtly.the Text doth not ſay that the woman raiſed 
Samuel, yet it calls him Sammel , and faith that 
Saul perceived or underjtood that it was Samuzl, 


Mr. Perkins & many others eſteem Balaam to have 
been aWitch or Conjurer,but IT find no ſuch thing in 
theText ; when he was required to curſe the people 
of Iſrael, his anſwer was, I will bring you word as the 
Lord ſhall ſpeak, unto me, Numb. 22. 5. and God 
came unto Balaam in v. 9. and in v. 13. Balazm 
ſaith, The Lord refuſeth to give me leave, and whcn 
Balak (ent a ſecond time, his anſwer was, It Balak 
world give me his houſe full of ſilver and Gold, I 
cannot go beyond the word of the Lord my God, to do 
leſs or more. In v. 20, God cometh to Balzaam and 
faid,If the men come to call thee.go \ but yt the wards 
which T ſhall ſay unto thee, that ſhalt thus do. And 
when Balaam came before Balak he ſaid, v. 35. Lo 
\ T am come wnto thee, have T now any power at all to ſay 
any thing ? the word which God putteth into my month, 
that ſhall T ſpeak: and in the 23. Chap. v. 15, Bz- 
laam ſaith, How ſhall T curſe whom God hath not cur- 
ſed ? andinv. 12. he faith, Mut I not tzx2 heed 
to ſpeak, that which the Lord hath put into my mouth ? 
Theſe places laid together , prove Balaam to have 
been a true Prophet of the Lord 3 and he prophehi- 
ed nothing contrary to the Lords command, there- 


fore St. Peter calls him a Prophet. 
Aa 2 Ne- 
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Neverthele(s it is true , that Balaam (inned no» 
toriouſly , though not by being a Witch or Can- 
jurer, or afalſe Prophet 3 his faults were, that when 
God had told him he ſhould not go to Balak, yet 
in his covetous heart he defired to go, being tempt- 
cd with the rewards of Divination , and promiſe 
of promotion 3 ſo that upon a ſecond Meſſage from 
Balakhe ſtaycd the Meſſengers to ſee if God would 
ſuffer him to go wherefore the Lord in his anger 
ſent Balaam, Alfo when God had told Balaam that 
he would bleſs Iſrael, yet Balaam did ſtrive to tempt 
God, and by ſeveral Altars and Sacrifices to change 
the mind of God. Again, when Balaam ſaw God 
immutable in bleflmg Iſrael, he taught Balak, to 
lay a ſtumbling-block before the Sons of Iſrael, to 
eat things ſacrificed to Idols, and to commit Fornj- 
cation, Kev.2, 14. Whereas it 1s {aid that Bzlaam 
went not up as other times to ſeek for Enchantments, 
Num. 24.2. the Original is, to meet Divinations, 
that is, he did not go {cek the Loxd by Sacrifices, 
as he did, Numb. 23.43.15. 


An exad& difference bctween all thoſe Arts pro- 
hibited in Dext. no man I think can give; that 
in ſome they did agree, and in others differed, 
ſeems probable. That they were all lying and 
falſe Prophets, though in ſeveral ways, I think 
none can deny. That they differed in their de- 
M of puniſhments is poſſible : there are but three 
orts that can be proved were to be put to death, 
viz. the Witch, the Familiar Spirit, the Wiſaxd, 
As for the Witch, there hath been ſome doubt 
made of it. The Hebrew Doctors that were skild 
in 
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in the Laws of Moſes, obſerve, that whereſoever 
one was to die by their Law, the Law always 
did run in an affirmatrue precept 3 as, the Man ſhall 
be ſtoned, ſhall die, ſhall be put to death, or the 
like but in this text, and no where elfe in Scrip- 
ture, the ſentence is onely a Prohibition negative, 
Thou ſhalt not ſuffer a Witch to Ive, and not, Thou 
halt put her to death, or ſtone her, or the hke. 
Hence ſome have been of Opinion, that not to 
ſuffer a Witch to live, was meant not to relieve 
or maintain her by running after her, and rewazd- 
ing her. The Hebrews ſeem to have two ſorts 


of Witches, ſome that did hurt, others that did - 


hold the Eyes, that is, by jugling and flights de- 
ceived Mens ſenſes, The firft they ſay was to 
be ſtoned, the other,which according to the proper 
notation of the word was the true Witch, was 
onely to be beaten, 


The Septuagint have tranſlated a Witch, an 
Apothecary, a Druggiſter , one that compounds 
poyſons 3; and ſo the Latin word for a Witch is 
venefica, a maker of poyſons: if any ſuch there 
ever were, or be, that by the help of the Devil 
do poyſon, fuch a one is to be put to death, 
though there be no Covenant with the Devil , be- 
cauſe ſhe is an Actor and principal her ſelf, not 
by any wonder wrought by the Devil, but by the 
natural or occult property of the Poyſon. 


For the time of Chrift, (aith Mr. Perkins, though 
there be no particular mention made of any ſuch Witch, 


yet thence it followeth not that there were none, for all 
things that then hapned are not Recorded, and-1 would 


fain 
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fain know of the chief Patrons of them, whether thoſe 
perſons poſſeſſed with the Devil, and troubled with 
ſtrange Diſeaſes, whom Chriſt healed, were not bewitch- 
ed with fone ſuch people as our Witches are? if they 
ſay no, let them if they can prove the contrary. 


Here it may be thought that Mr, Perkzns puts his 
Adverſaries to a great pinch 3 but it doth not prove 
ſo: for the Queſizon being onely whether thoſe that 
were poſſeſſed in our Saviours Time were bewitch- 
ed 3 The Oppoſers of Mr, Perkins ſay they were 
not bewitched: but if he or any other,ſay they.were, 
the Proof will reft wholly on him or them to make - 
good their Affirmative it cannot in reaſon be ex- 
pected that his Adverſaries ſhould prove the Nega- 
tive;it is againſt the Rules of Diſputation to require 


It. 


